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JNTRODUCTION

Two distincetly different procurement sysiems emerging:
o Nondevelopmental items (commercial/modified commercial)

0 Developmental items (non-commerclal/public development)

DOD is in no position to further resist:
© Deficit reduction pressures
o Peace dividend pressures

o Cheney out of step with administration and Congress
Major impacts may not be felt for three to flve years.
Main thrust:
Save money through maximum use of nondevelopmental

items and a commercial way of doing business.

Near term impact:

Fevised pricing policy for nondevelopmental ltems.
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(A)

(B)

(C)

PREFERENCE FOR NON DEVELOPMENTAL ITEMS
(Sec. 2325, Title 10, United States Code)

(Bational Defense Authorization Act - FY 87)

Preference - The Secretary of Defense shall ensure that to
the maximum extent practicable -

{1) Requirements of the DOD with respect to a procurement of
supplies are stated in terms of -
(A) functions to be performed
(B performance required, or
(C) essential physical characteristics.

{2} Such requirements are defined so that non developmental
items may be procured to fulfill such requirements, and

(3) such regqulrements are fulfilled through the procurement
of NDI.

Implementation - The Secretary of Defense shall carry out
this sec¢tion through the Under Secretary of Defense for
Acquisiticons, who shall have the responsibility for its ef-
fective implementation.

Regulations - The BSecretary of Defense shall prescribe
regulations to carry out this section.



(D) Definition - In this section, the term "non developmental
item" means -

(1)

(2)

(3)

(43

any item of supply that is avallable in the commercial
marketplace,

any previously developed item of supply that is in use by
& department or agency of the United States, a state or
local government, or a foreign government with which the
United States has a mutual defense cooperation agreement;

any item of supply described in paragraph (1) or (2) that
regquires only minor modification in order to meet the
requirements of the procuring agency, or

any 1item of supply that is currently being procured that
does not meet the requirements of paragraph (1), (2), or
{3) solely because the item -

(A) 1is not yet in use; or

(B) is not yet availlable in the commercial marketplace.



Specifications = Nondevelopment item preference

= Functional descriptions (no detalled
designs)

= Performance descriptions

Bource selection Two step/best value/no discussions

1

Contracting U0.C.C. + mandatory federal law

Pricing = Price analysis/market research

= Less strict interpretation of
commerciality

= More exemption options:

0 Alternate method
o New products with no prior sales

o Discontinued products - no
public sales

o Modifled commerclal products

Rely on contractors’ Q.A./warranty

Eliminate audit, access to records, reporting

Commerclial rights in technical data/software

Limited flowdown to subcontractors



1. Solicitation/award = FAR 14 and 156 (7)

2. Uniform commercial code = Incorporated as applicable

3. Rights in technlcal data = Per DFARs, limited rights

(?) = However TXXX is out

4. Restricted use of scoftware = Per DFARs, however T7XXX is out

(?)

5., Warranty = Contractor’s standard commercial warranty, plus
Limitation of Liability (FAR 52.246-23)

6. Inspection = FAR 5Z,246-1 Contractor Procedures Versus - 2

7. Change order = FAR 5Z.243-1 Ekcept Delays Are

8. Audlit/cost or pricing data/price reduction = deleted

9. CAS/cost principles/unit price integrity = deleted

10. Examination of Records (FAR 52.215-1) = still in (7)

11. Soclic-economic/environmental = still in

Ref: New contract draft, see Aprendix.



BENEFITS OF NDI
(GAO Report, February 1982)

According to the Congress, DOD, wvendors and various industry
associations, the potentlal benefits of appropriately procuring
NDI, instead of non NDI, include:

o} reduction or avoldance of R&D costs;

o) decrease in procurement lead time, resulting in more rapid
delivery and fielding;

o use of state of the art technology available in the commer-
cial marketplace,

e increase in competition, and
o) simplification of contracts, 4including firm fixed price
contracts.

GAO/NSTAD-89-51 NDI



Inventory carrying cost, administrative overhead

Reduced decentralization of commercial versus defense

2.1 Duplication of fixed coat through divisionalization
2.1 Amortized over lower defense volume
2.2 Less administrative expense

No more hammers/coffeepot scandals
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By June 'S80
o Prepare legislation needed
o Prepare regulations needed

By September *80

Te) Finalize legislation

o Finalize regulations

Conduct pilot programs: 3 to b years

Initial impacts

or policy

o Remove impediments in law, regulation,

o Train personnel in NDI, market research, price analysis
(o] Specification writing, functional/performance

o Commercial source selection techniques used

O Commercial pricing in lieu of cost analysils

e Commercial contracting



NDI PROGRAM AGENDA

SHORT TERM GOALS

1¢.

11.

12.

13.

Meet with subcommittee staff and contractors

Review guidance on contract clause usage
based on meetings with contractors

Acceptance of General Service Administration
certification of commercial

Establish accountability of specifications and
standards

Iarset Dste

Ongoing

Continuous

Completed

Completed

Issue policy letter on the use of market accept-

ability as an evaluation criteria or, if neces-

sary, request an amendment to the Competi-
tion in Contracting Act

Send hearing follow up letter to Senator
Levin enclosing this agenda and the Defense
Science Board report

Initiate change to Part 10 of the Federal Ac-
quisition Regulation (FAR) to eliminate pref-
erence for the use of specifications

Finalize FAR case on the use of the price
analysis

Issue program letter from the Deputy Secre-

tary of Defense

a, Enlist support of Acquisition Executives

b. Establish commercial acquisition program
objectives and milestones

Deslgnate an agency to program and budget
funds for standardization

Issue new guidance on the preparation of com-
mercial item descriptions

Revise and issue DOD directive 5000.37, Acqui-
sition and Distribution of Commercial Prod-
ucts

Develop plan for automation of the specifica-
tions and standards database

July 89

July 89

August 89

In review

August 898

September B89

September B89

October 89

November 89



NDI PROGRAM (DOD)

LONG TERM GOALS

1.

10.

11.

12,

13.

14.

15.

Develop best value nondevelopmental item
evaluation model

Develop guidance for management of logistics
support, technical data, configuration manage-
ment in buying nondevelopmental items

Fublish handbook on nondevelopmental item
acqulisition

Identify appropriate contract provisions for
commercial product solicitations

Devise tralning plans for user, program and
item managers, standardization and contract-
ing communities

a. Defense System Management College

b. Workshop

¢. Video

Submit update to Part 11 of the Federal Acqui-
sition Regulation, Acquisition and Distribution
of Commercial Products

Initiate a pilot program using commercial
buying practices to pinpoint beneficial statu-
tory and regulatory reforms

Expand pamphlet, "Locating Off the Shelf
Items,” to include additional data bases

Simplify nongovernmental standards adoptien
procedures

Establish database to measure progress in
commercial acquisition

Complete review of a&ll specifications and stan-
dards for accuracy

Establish a components demonstration pro-
gram, using microcircults as a case study

Establish multiple award schedule pilot pro-
gram
Evaluate results, expand and institutionalize

Establish better working relationship with
industry

Conduct workshop on buying commercial products

Target Date

December 88

December B89

December 89

December 89

January 90

March 90

March 80

March 80

May 90

June 90

December 90

December 8¢

Completed
October 91

Continuous

To be
determined
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e DOD Authorization Act - FY 80 (PL101-88, Sec. 824)

o Defense Management Improvement Act (Senate Bill £.2440,
Senator Nunn)



(a)

(b)

GENERAL DIRECTION OF LEGISLATION
F.L. 101-88, SEC. 824
ACQUISITION OF COMMERCIAL ARD NDI

November 289, 19889

In general - the Secretary of Defense shall

(1)
(2)

prescribe regulation

conduct an analysis

Regulations:

(1)

{(2)

(3)
(4)

(5}

(6)

180 days to publish new and rescind any conflicting --
{May '90} ' ’

270 days to publish final regulations (August ’80)
develop a simplified/uniform prime contract for acquisi-
tion of commercial items to the maximum extent prac-
ticable

same for subcontracts

-- shall require, in appropriate circumstances, a
modified inspection clause with streamlined procedures

-- t¢0 a contractor that (A) has a proven record of high
quality production, and (B) offers an approprlate war-
ranty --

-- shall require, in appropriate circumstances, standard
commercial warranties

Truth-In-Negotiations Act (TINA), P.L.87-653, FAR 15.804
-- the secretary (A) shall address the standards for ap-
pPlying such exemption to contract and subcontract for
items which are:

o modifications to commercial items

o components of commercial items

¢ spare parts for commerclal iltems



¢ new commercial items, or

o commercial items which are no longer sold to the
public,

and (B) shall ensure that cost or pricing data are not
reguired in connection with contracts and subcontracts
qualifying for an exemption under the regulations as
revised.

(c) Analysis:

(1)

(2)

The Secretary of Defense shall conduct &an analysis of
impediments to the acquisition of nondevelopmental
jtems.

-- the Secretary of Defense shall consider as a minimun
the following:

{A) Whether to expand regulations governing acgquisition
and distribution of commercial products to address
the procurement of NDI (see FAR 11.0).

{B) Whether o revise regulations governing
spec’fications, standards, and other purchase
descriptions (see FAR 10.0).

(C) Whether to establish a presumption that the DOD
should not request technical data on commercial
items.

(') Whether the Secretary of Defense should make
greater use of authority in law to exempt defense
contracts for commercial items from application of
various requirements.

9 months (August '90) -- the secretary shall develop and
submit to the Committees on Armed Services - House and
Senate -

o A plan of action addressing any impediments iden-
tified in the analysis.

o The plan shall include a specific schedule for:
(A) Rescission of existing regulations

{(B) FPublication of new regulations for publiec com-
ment

{(C) Submit to Congress proposals for legislative
changes



{(d) Training:

(1)
{2)

The Secretary shall establish an NDI training program.
The program shall provide as a minimum:
{A) The Preference for NDI statute, and regulations.

(B) Training of contracting officers in the fundamental
principles of price analysis.

(C) Training in market research and in drafting func-
tional and performance specifications.

(e) Demonstration Program: Uniforms of Armed Services



TITLE 11
Sec. 201:
Sec. 202:
—
—
Sec. 203:

DEFENSE MANAGEMENT IMPROVEMENT ACT
SENATE BILL 5.2440
April &, 1980

- ACQUISITION:

Amends 10 U.5.C. 2306(h) and repeals section 9021 of
P.L. 101-165 Multiyear Contracts.

Eliminate requirement for 10% savings on multiyear
contracts.

DOD to place greater reliance on commercial products
and commercial style procurement practices.

Greater use of product descriptions rather than
detalled specifications. s

Requires that a product have achieved c¢ommercial ac-
ceptance in order to compete as a commercial product.

Products that have been supplied under recent or cur-
rent contracts for the same agency requirements -- 1if
such meet the c¢riteria that commercial products are
equally evaluated.

Enable C.0. +to avoid using detalilled specifications and
having to conduct extensive source reviews and product
tests and evaluations.

Permit selecting products on the basis of the greatest
benefit to the agency.

Make inapplicable to the purchase of commercial
products provisions of law that relate generally to
source preferences and unique contract requirements if
they are not equally applicable to contracts to which
the U0.S. Government 1s not a party.

Establish in DOD a 3 year pilot program for the filing
of protests by interested parties in connection with a
commercial acquisition with an official designated to
hear protests. During the 3 years, this procedure
shall be the sole administrative remedy avallable.

Repeals the commercisal pricing certificate. Remove the
contractor's warranty of lowest price applicable to
spare and repalr parts on negotiated contracts.



Sec.

Sec.

Sec.

Sec.

Sec.

205:

206

207

208

2117

Authorize DOD to evaluate competitive proposals and
award a contract without discussions to the offer whose
proposal represents the greatest benefit to the govern-
ment based upon the evaluation factors set out 1in the
solicitations.

Under C.I.C.A., such an award can be made based on
overall lowest cost to the government.

DOD is seeking the suthority to award to the best tech-
nical proposal at a reasonasble price, which may not be
the lowest cost to the government.

Exempt small purchases from c¢ertain socloe-economic
provisions and establish a uniform threshold at the
small purchase threshold. (%25,000)

Excuse +the USD(A) from attending all FAR council
meetings.

Require a c¢ost benefit analysis before dual sourcing
(follower/leader) of major programs and subsystems.
Freference for dual source retained, more flexibility
allowed the Secretary of Defense.

Revises the threshold for mandatory SFl4lls from
$100,000 to $500,000.

Authorizes the Secretary to conduct up to 6 pillot
programs to test methods to increaze the effectiveness
and efficiency of the acquisition process.

Permits the Secretary to walve any provision of law or
regulation that is not equally applicable to a contract
to which the U.8. Government is a party, and that:

(1) prescribes procedures for the procurement of sup-
plies or services,;

(2) prescribes preferences to certain sources or man-
dates particular sources;

(3) prescribes requirements be imposed on contractors
that relate to performance, or that

(4) prescribes requirements governing cost
allowability, <cost accounting, or auditing, except for
provisions intended to secure financial integrity on
government use of funds,



SENATE BILL 5.13562
DOD AUTHORIZATICN ACT
(COMMITTEE REPORT 101-81)

-- The Truth in Negotiations Act provides
that a contractor need not provide the government certified cost
or pricing data where the contract price is based upon established
catalog or market prices of commercial items s0ld in substantial
quantities to the general publlce. However, the committee under-
stands +that the regulations interpreting this exception create a
rigid test for commerciality which in many cases <¢reates an im-
pediment teo the purchase of commercial products.

In particular, existing regulations establish percentage
tests for sales to the general public and sales at catalog prices
that many commercial products cannot meet. In addition, substan-
tial questions have been raised about +the applicability of the
regulations to new commercial products, old commercial products,
modified commercial products, and spare parts for commercial
products.

The Department has advised the committee that it can revise
the regulations to address these problems without amending the
Truth in Negotiations Act. Section 822(4d) directs the Secretary
to issue regulations ensuring that a contractor 1is regquired to
submit c¢ost or pricing data in commercial or competitive procure-
ments only if the head of the agency determines that data 1is
necessary to be determine whether +the contract price is
reasonahble.

The committee directs that this exception only be applled
where there 18 no adequate alternative basis to requesting cer-
tified cost and pricing data. Alternatives to regquesting cost and
pricing data include, but are not limited to, situations where the
price 1s fair and reasonable based on adequate price competition,
a price analysis, market research, a review of prices for the same
or similar commercial products or services, or other similiar
techniques,



CONFERENCE REPORT ON H.R. 2461
DOD AUTHORIZATION ACT
ARMED SERVICES COMMITTEE - SENATE AND HOUSE

Fage 514179, 6 November 1983 of the Congressional record:

Third, the Secretary would be reguired to re-examine and revise
regulations requiring contractors to provide certified cost or
pricing data to ensure that this requirement is applied in con-
tracts for commercial products only when necessary.

In revising the regulations, the BSecretary shall consider the
following:

(1) revising the percent tests in the regulations;

(2) revising the sales categories established in the percent
tests;

{3) allewing greater flexibility in the time periocods for the ap-
plication of the tests;

(4) creating an alternative test based on volume of commercial
sales {(as opposed to percent of sales);

{5) placing a greater emphasis on competitive market prices (as
opposed to catalog prices); and

(6} generally requiring the submission of cost or pricing data
only when there is no adequate alternative basis for deter-
mining the reasonableness of price.
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DEFINITION OF COMMERCIAL ITEMS

FAR 11.001

“Commercial] product’ means a product such as an item, material,
component, subsystem, or system, sold or traded to the general
public in the course of normal business operations at prices based
on established catalog or market prices. (See 15.804-3(c) for

explanation of terms.)}

Commercial tvpe product means a commercial product (a) modified to
meet some government peculiar physical requirement or addition, or
(b) otherwise identified differently from the normal commercial

counterparts.



DEFINITIONS
FAR 15.804-3, AS REVISED

{c)(3)(iiid)1 “Commercial products” are items, supplies or services
regularly used for other than U.5. Government purposes and sold or

traded to the general public in the course of normal business

operations.

{c)(3¥(vi) “New commercial product” is a newly introduced or
recently improved commercial produet for which substantial orders,

shipments to the general public have not vyet been achieved.

A "modified” commercial product is a commercial product that has
been modiflied to meet some government peculiar physical
requirement or addition, or is otherwise identified differently

from its normal commercial counterpart. (See FAR 11.001)

A "discontinued” commercial product is a commercial product that
has ceased being supplied by the meanufacturer or vendor to the
commercial market place in substantial quantities but is still

required by the government,
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TRUTH IN NEGOTIATIONS ACT
PL87-653

Contracting officers must require contractors to submit certified
cost or pricing data before:

o awarding a negotiated prime contract over $100,000;

o pricing a negotiated contract change or modification over
$100,000;

o awarding a negotiated subcontract in excess of $100,000 at

any tier, if the prime contractor and each higher tier sub-
contractor have furnished certified cost or pricing data; or

e pricing a negotiated change or modification over $100,000 to
a subcontract;

o) awarding a negotiated prospective subcontract over $100,000
and 10% of the prime contract price.

Exceptions:

Contracting officers shall not require submission or certification
of cost or pricing data when they determine the prices are:

o based on adequate price competition;

o based on established catalog or market prices of commercial
items scold in substantial gquantities to the general public;
or

o) set by law or regulation.



Not a market price

Creates an artificial/inconsistent price

FAR 30/31 complliance forces:

o Product line average costing

o Disallows or limits 19 items of cost
o Above average cost not recovered

o Expensive cost accounting required

o Expensive proposal processing required

Acceptable profit margins not achievable
¢ Cost disallowances

o Arbitrary profit margin constraints

Factual data disclosure index

“Forward” pricing to period of manufacture

Transfer pricing {(residuals/affiliates)

Risks of non compliance with certificates

0 Price reductions or worse



Distrihution ' - ~»

) each--==<c-cto-=<===--1,000 oa.| Volume | Other
Annual ' Purchass | Faotory
Diatribution | Agreements | Direct
Agreement ) l

Market Priee
Databane

Distritution Resale | Bales Price History

|
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10.

11.

10 WAYS TO BE EXEMPT
FAR 15.804-3

Adequate price competition

Based on adequate price competition

Established catalog price of a commercial product

Based on the established price of a commercial product

Established market price of a commercial product

Based on the established market price of a commercial product

Buyver’'s waiver based on knowledge of established catalog,
market or competitive prices

Acceptance of the buyer of a pricr exemption

Individual or c¢lass exemption where the claim of exemption
ian’t technlcally perfect

Waiver by head of a federal agency when submission required
by law

ADD

Alternate method (new)



FAR 15.804-3(b)

Competition is adequate if:

1.
2.

Offers are solicited:

Two or more responsible offerors that can satisfy the
Governments regquirements submit priced offers
responsive to the solicitation's expressed
requirements; and

These offerors compete independently for a contract to
be awarded to the responsible offeror submitting the
lowest evaluated price.

One or more known and qualified offerors are
unreasonably denied an opportunity to compete.

The lowest evaluated price is by an offeror
"practically immune from competition."

There is a finding supported by a statement of the
facts =-- that the lowest price is unreasonable.



FAR 15.804-3

SF 1412 REQUIREMENT
1. Established catalog price of commercial item
2. Established market price of commercial item
3. Price set by law or regulation

NOTE: One 8F1412 for each item over $25,000



_ 12
CLAIM FOR EXEMPTION FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA rORM APPROVED OMB NC

3090-0116
SFFEROR (Name, oddress, Z1F Coae,

2. 50UCITAT ION HD,

4. ITEM OF SUPBLIES AND;OR SERVICES TO BE FURNISHED

DIvISION (5] AND WOLATICN|S] wHERE WORR 15 10 OE PEAFDRMED

5 QUANTITY |6. TOTA L AMCUNT PRCPCSED FDA
ITEM

¢ .
s aubrtssion of this form the offeror claims exemption from requitements for submitting certified cost of pricing data on the basis that the crice oHered is

sl ©n an established catelog or market price of 3 commercial item 3019 in substantial quantities to the general public of is a price st by law cr regulanien
* FAR 15804.-3), Complete Section 1, 11, of [ beiow as applicable,

SECTION | — CATALDG PRICE (See Instrucrions for items J thru 11 on reverse.}
CATALCG ICENTIFICATION ANQ DATE 8. SALES PEAIOD COVERED

FRCM 'To
9 CATEGORIES OF SALES TCTAL UNITSSCLD® |10 REMARKS

US Covernment sales

Sales a1t Suialeg orice to gareral fuklhc

Qe sales 1o general puklhc l

If your gcrounting system Joes net Srovide Precuse Informanon, iruert your bedt eanimare and explain the bests for i 1n ftem JO. REMARKS. Conmnutona
separore theel 1f necEmary

P LIST TREREZ SALZE OF THE ITE*ACFFERED

DaTe | N CFUNITS SCLD | PRICE N7

U=
({0

SECTION Il — MARKET PRICE i5ee fnstruerions forirem 12 on mverse)
T SET FLC = "mE SOLECE AN DATE OR FERIOD QF THE MARKET AWOTATICN UR OTHEA BAYE FGA MARKET FR.0L, TPE DASE AMOUNT,
AND APPLICABLE DISCOWNTS.

SECTION Il = LAWOR REGULATION (Ser tnstructions for item 13 an reverze.)
S ACENTIFY TmE LAW OR AEQULATION ESTABLISHING TmE PRICE GFFERED

AEFRESENTATION rSee Indtructions for item J4 on reverse )

The offerpe represents that all statements made above and on aTiac=ments submitied are accurate and are subirmitted tor the curcome cf claiming exermption fre™

eguirements for submitting certifisd cost or pricing dam™. The otferer also reoremats that, excent as stated In gn arachment, a Lixd claim {or gxempuon NVl
ry the game or 2 WbsaNLally siMdar item has not been dered by # Governmeant Conmacung DMicer wottn 1ha last 2 vears. Pero:ng consigerancn ot the pre
b1y sorted by s submisien and, it this procesat or 8 moodication of it 13 accepted by the Government, untd the exoration ¢f 3 vears from the date ©
i AENt under 3 CONTIEET resuiting fram this propesat, the Contracung OHicer or any other authorized employee of the United Statey Government
377 . atcess 1O DOOKY, FACHNTY, documents, and OThar JUPROTTING Cats that will permit verification of the ctaim,

J« /PES NAME,. TITLE, ARG FIAM

15.SIGNATURE 116, CATE BF SLEMISSIC™N




ESTABLISHED CATALOG PRICE: FAR 15.804-3(c)

A COMMERCIAL ITEM

1. The jitem being acquired is "a commercial item." i.e., not a
government item, not affiliate sales.

"An item regularly used for other than U.S. Government
purposes and sold or traded to the general public in
the course of normal business operations."

2. The item is sold in "substantial quantities.®
"Customarily provided by offeror, using personnel and

equipment regularly maintained solely or principally to
provide the service."

¢ Commercial item sales are not negligible, and
comprise at least 55% of total sales of the item,
and

Sales at published catalog prices and discounts
comprise at least 75% of the commercial sales.

) Sales at published catalog prices and discounts are at
least 35%.

3 Established catalog prices must be recorded in a form
regularly maintained by the manufacture or vendor.

¢ Maybe a catalog, price list, schedule or other
verifiable and established record

¢ Published or otherwise available for customer review
must state current or last sale price to a significant
number of buyers constituting the general public .



; TORM APPAGYLD OME HO.

CLAIM FOR EXEMPTION FROM $UBMISSION OF CEATIFIED COST OR PRICING DATA

0900118

Y. GFFERQA (Nemd, sosris, oI5 Coosi 1. IOLICITATION MO,
DAABO?7-87-B~-H087

x AEC Corporatien ) A TER OF SUPPLIES ANDIOA SERVICES TO AL URfARED
b L214-A Oakmead Parkvay ABC Part Humber 1234, Rev.A.
v Sunnyvale, CA 94086 Supercenductor
',Wmmd TGO NE PEAFCAMED]S. GUAMTITY 3 YOTAL AMGUNT PAGPOSEG FOR
; ITEM
! rederal Producrs Divwiaion s8N0 $_vne nnn

{see FAR 15.804-3]. Compists Section |, 1, or 11] BOwW & SPRICADIS, ha

$v wibmnaon of this form the oHeror clams ssampron lrom rmquiremana tar submitting sortiiled coit of pricing dats on T t th Cias oHermd &
Bankd oA 40 sabliana) cadicg OF market price of 8 commereisl itern 30kl iR JUBILAALIM QUAnt w mf bilg gr o & m :‘g. By u:‘ 'a ugulmor:

SECTION | — CATALOG PRICE ISes /nstrucrions for iterms 7 thry 11 on reveemr }
Y TATALDG IDEMTIFICATION AND DATE 3 3ALES PERIOD COVERED

ABC Corporation Price List, May 1987 | .., Januvary 1987 Lﬁ June 1987

2 CATEGORIES OF SALES TOTAL UNATS SCLD® |10 REMARRY
\ 'S Gowernment mies 4500 Supporting data, catalng and purchase
order records ate located at ABC Corp-
\ Suies ot raiog orice 16 general oublie 41258 orate Sales office, locatad above,
X for audit varification.
o T rgr My 10 genanal public 373

¥t rour sceouniing Frettm dous ast pruvuls precus INJormarion, Iaart yaur kst Senimats and sapisin the basis for Stin ftom 10, AEMARKS Cannnueon s
stparain anea i, if necsaary

11 LIST THRES SALES OF THE (TEM OFFEAED

EaLE3 CATESIAY ! CATE 1 NO OF UNI*S SCLD PRICE.UNIT
M Dlc | senuary 1987 \ 1000 ¢ 116.67
e (8 e ‘ February 1987 l 1000 $ 120.00
e (e e l March 1987 375 $ 120.00
CECTION H — MARKET PRICE iSew /nsirucngns for oem 1200 mverm }

1s SET FLAGH THE TOLRCE AMD OATE QA PEAIOD OF TRE MBRRRET GUCTATION GR OTHER GASE FOA MAAREY TRTET ThRE BAsE AMCuNT,
AHD APPLICABLE DISCOUNTS,

Per markating survey conducted by Star Search Marketing for sale of sape
or similar icres from January cthrough June 1987, the average sales price was
$116.67 for quancities sold in 1000 unit lot sizes by five cospecitors of
ABC Corporation, See report attachaed.

SECTION !l — LAW DA AEGULATION iSae inscrugtipnt for i1emn 13 on rievdrye.;
T3, IOENTIFY THE LAWOR AECULATION EATABLISHING TRE PRICE OFFRRED

Per Trade Agreecent betvean the United States government and the Japaneas
governoent, the price ia 1000 upit lots is $116.67 each, Call U.S5. Stace
Departaent Eox copy of treaty (202-647-2320).

AEPAESENTATION ‘Jue Insmrucriane for imm 4 on ryvaree. )

The ciferar capremnts mhat ofl statements made above nd 00 AT b N and ste sobmitoed For the purpams of cipiming sxemation fro-
sequaamRnT 10 JuOMIThAY cerufisd COR Of PRemy das The offared alm repremnis Ihet Rcent 3 NATed in an goischment, & ke cipirn lor gramptian inve!
ing (he same OF § MBIDATNILY similer e haa NOL DEON Canied By 8 Gow Conmacting CHIcar within the lsat T yess, Panding apdialon of the o7
Dotal Jusoorted by i sutmanon snd. il this proooaat of & f of i 13 scep i by the Gowverament, until the ssgwatian of 3 yeaes lrom the dae
hrad Deyment under 3 GONTIAE AN from hiv prooosat, the Conuacting Qtilcer or any aiher suthorired empioyes of ihe United Slem Gowatarent
granmed e ™ booRS, recoedy, GOCUMeN, BN Oher JUBROAIAG dAT that will germit verificenion of the claim,

Ts TYPED HAME, TITLE, AND FIRM 13. SIGNATURE T8. DATL OF SUBMISSION

Ernestc Washington
Vice Presidant Sales
ABC Corporation

nEre 7340.01-142-9848 STANDARD ?’:a WIzs e
. L& ven By
1412:102 raie cPm) $2.213-3



THE CATALOG EXEMPTION CRITERIA

COMMERCIAL BASE ITEN PRICE

RARELY EXEMPT

IF EITHER OF USUALLY EXEMPT
SALES FOLLOWING ARE REQUIRES IF BOTH OF FOL-
CATEGORY TRUE INVESTIGATION LOWING ARE TRUE
B&C SALES
—— LESS THAN 35% 35% - 55% 55% OR MORE
TOTAL SALES
B BALES
—_— LESS THAN 55% 55% - 75% 75% OR MORE
B&C SALES

Note that Category B S8ales are at Published Catalog Prices
Note that Category C Sales are at Unpublished Discounts

Note that to be exempt Category B Sales must be 55% or more of
B + C Sales

Note the Requirements for lowest price of Category C Sales
¢ Comparable Quantities, if none
¢ Nearest to the Quantity being purchased
+ If no C Sales, then show B Sales at nearest quantity

Note complete explanation is required if the price offered is not
the lowest price at which a sale was made



CATALOG EXEMPTION

COMMERCIALITY TEST

Using ABC Corporation Example:

+ C8S = 4,125 +_1.375 = _5.500 = 55%
Total Sales 4,500 + 4,125 + 1,375 10,000
B Sales 4.125 =__4.125 = 5%

B + C Sales 4,125 + 1,375 5,500



ESTABLISHED MARKET PRICE: FAR 15.804-3(c)

A COMMERCIAL ITEM

The item being acquired is "a commercial item." (same as
catalog)

The item is sold in substantial quantities. Same as catalog
except no specific ratios apply.

Established market prices are current prices that are:

] Established in the course of ordinary and usual trade
between Buyers and Sellers free to bargain.

¢ Can be substantiated by date from sources independent
of the manufacture or vender.



Dataquest

3
i+ %(ggupgg";!?“adﬂm Corporabon



NOTE:

THE BASED ON TECHNIQUE

(ASPM, VOL. 2, CHAPTER 13)

The base item is commercial

¢ DBase item cannot be government

The basze item is otherwise qualified for catalog or market
price exemptlon

The differences between the government item and its commer-
cial counterpart can be identified

The difference in price can be attributed +to wvariations in
items

The price difference is judged to be reasonable

FAR 15.B04-3(c)(7) permits use of cost analysis on dif-
ferences only.



"MCOMPETITION" DEFINED

CONTINUED

A Sole Source Award can be "based-on" adequate price competition.
FAR 15.804~3(b) (3).

"If price analysis alone clearly demonstrates that the proposed
price is reasonable in comparison with current or recent prices
for the same or substantially the same item(s) purchased in
comparable guantities, terms and conditions under contracts that

resulted from adequate price competition."



BASED ON ADEQUATE PRICE COMPETITION: SOLE SOURCE

If the price analysis alone clearly demonstrates that the
proposed price is reasonable.

In comparison with current or recent prices for the same or
substantially the same items.

Purchased in comparable quantities, terms and conditions.

Under contracts that resulted from adequate price
competition.



THE "BASED ON" EXEMPTICON - CATALOG/MARKET

THE BASE ITEM IS8 COMMERCIAL (CANNOT BE A GOVERNMENT ITEM)

THE BASE ITEM IS QUALIFIED FOR THE CATALOG OR MARKET PRICE
(SF1412)

THE DIFFERENCES BETWEEN THE GOVERNMENT ITEM AND ITS
COMMERCIAL COUNTERPART CAN BE IDENTIFIED (DATA SHEETS,
SPECS, DRAWINGS)

THE DIFFERENCES IN PRICE CAN BE ATTRIBUTED TO THE VARIATIONS
IN THE ITEMS, QTY., PASSAGE OF TIME, TERMS, ETC.

THE PRICE DIFFERENCES ARE JUDGED REASONABLE
+ PRICE ANALYSIS QF DIFFERENCES IN PRICE
+ COST ANALYSIS (MODIFIED SF1411): FAR 15.804-3(c)(7)

ORDER SIZE, ANNUAL VOLUME, TIME SINCE MARKET ENTRY, AMOUNT
OF COMPETITION SHOULD BE EVALUATED



"BASED ON" CATALOG OR MARKET: FAR 15.804-3(c) (6)

COMMERCIAL OR GOVERNMENT ITEM

End item is "similar" to a "commercial item."
) May be modification, upgrade, special quality required.
* May be a substitution

) May be a new product

The base item is a commercial item, sufficiently similar
that price comparisons can be made without resort to cost
analysis,

The end item may be a government item.

The base item is qualified for an exemption

(] catalog, or

¢ market

The difference between the Government item and its
commercial counterpart can be identified.

The difference in price is attributed to variations in the
items, terms, volume, delivery, FOB point, commissions,
inflation, etc.

The price difference is judged reasonable.



TABLE B

MARKET PRICE ANALYSIS
FAR 15.804-3(c)(6)

COMPARISON OF COMPANY VERSUS MARKET PRICES
3RD QUARTER 1989

HMarket Harket
Company fhow) fHieh)
5.00
COMHM-ABC A.B.P. $14.00 $12.00 $ 1
Adjustment Factor _ 6.5 x (1.) 8 x (2.) T x (2.)
M11-ABC A.S.P. $81.00 $72.00 $105.00

(1.) Source of Data: See Table C.

(2.) Source of Data: See Btep 4, ambove.

Copyright © 1987,
Sovt. Contract Asaocistes
AN Rights Ressrvad



FAR 15,804-2(C)1(6)

ELEMENTS SELLER(2) MARKET BOQURCR
Commercial Product A.8.P. $ 22.50 g 22.80 (1)
S/B DIP Package Adjustment XAa.5 | X 1,900 (L)
Adjusted Frice S/T 33.7% 42.15
Class B Processing Adjustment X 3.59 X338 (1)
Class B Product Price $121.16 $143.21

----------------

Note (1}: See DataQuest - MIL. 1.C. Report, August 1989

Note (2): Seller’s data is from seller’s analysis of 1ts zales
price history, July 1088,



STANDARD COMMERCIAL ITEM

¢ $20 each @ 300,000 units = $6,000,000

ADDED PROCESSING TO MIL-STD:

Delete Add
Purch. Parts ~8§20K + $50K
Mfg. Labor -$20K + 840K

Mfg. O/H € 150%

S/T Cost
G & A
Total Cost

Profit

Firm Fixed Price

No SF1411, no certificate of cost or pricing data.

Difference is under $100,000.

Dif.
$30K

$20K

$30K

$80K
$10K
$90K
$ 9K

$99K

$6,099M

_REF .

BFr1412
attached

Explanation
attached
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PRICE ANALYSIS: HIERARCHY OF TECHNIQUES

ASPM, VOLUME 2

Techniques differ based on data available and procurement
situations.

They may be used in combinations =-- they are not mutually
exclusive.

Some techniques allow prediction of prices in cases where
new products or services are being procured, or where
significant changes in quantity or gquality are being made.

PRIMARY COMPARISONS
a. Competitive b. Published Prices
¢ Competing offers ¢ catalog
¢ market
¢ set by law or
regulation
SECONDARY COMPARISONS
¢ Prior contracts . Cost equations (CER)
¢ Prior quotes ¢ Market data
¢ Similar items _ ¢ Gov't/buyer est.

AUXILIARY TECHNIQUES

¢ Value Techniques
) Visual Analysis



PRICE ANALYSIES, cont'd

MARKET DATA

A broad collection of potential comparisons in this category

helps you shape your jdeas about prices, market trends, and
technological advances.

Newspapers, trade journals, and market indices can be used
to validate assumptionsg, identify the need for adjustment,
and even to make adjustments.

COST EQUATION RELATIONSHIPS (CER)

CERs include yardsticks and parametric relationships such as
dcllars per pound, per square foot, per loaded labor hour,
and other units of measure. they also can be used to adjust
other comparisons by establishing common demoninators
between dissimilar items. .

RATI1O ANALYSIO

Ratio analysis can be used to overcome differences in
service and other contract offers that would otherwise make
direct comparisons difficult.



DoD INTEGRATED CIRCUIT PROCUREMENT*

1985 1992
Rugged commercial

Qrowth
{ststus quo)

= §1.28
1710 Source Devices Potential com}mulai‘;
1475 083" Qusl $800 million 51 1
430 SMOs
430 JANs ""I“""
77500 SCOs savings

*June 1888 projecilons



Dataquest

comparry of
BB TheDun& Bradstreet Corporation



1.

5.

Identify your intent to offer a prioce based cn the lower of
Distribution Cost Catelog or recent Sales History for the same or

similar jteams; requirements, schedules, and other tams being equal.

Confirm the use of your Distributor Cost Catalog as your "catalog®

and your Average Recent Bales Price History as your "markest price
data. Define how sach is prepared and maintained and reserve the
right to re-issus the Catelog without prior notioce.

Establish as a policy that the buysr of MIi~grade devices gets the
lower of your “catalog" (Distributor Costs) or *market price data"
(your Sales Price History) for the smne or similar terms of like
order quantity.

Establish your practice of using Sales Price data for the MIL-grade
device to datermine the “reasonableness of price” by Price Analysis.

Reserve the right to offer lower prices and/or better termd to Iuyers
on order sizes above the Distribution Cost Catelog quantity levels.



*x% CASE EX AMPLE OF " BASED-ON" EXEMPTION *%%

FORM VED OMB NO.
CLAIM FOR EXEMFTION FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA

3090-0116
1. OFFEAQR (Nemu, eddress, 21F Code) 3 SOLICITATION MO

G ¥ OaaEvicEs: hesooluras ACME Missile Co. RFP No, ZIP200!
1 g;; rg:::le ad oPa rklﬁa v, Suite 218 4. ITEM OF SUPPLIES AND/DR SERVICES TO BE FURNISHED

Sunnyvale, CA 94086 GCA P/N 65GDU4BBBFC

T DIVISION|S) AND LOCATION(S) WHERE WORK 15 TO BE PERFORMED |5, GUANTITY t TOTAL AMOUNT PROPOSFD FOR
Same 6955 § 214,492

By submission of this form the oHeror claims o ion from

= & for submiriing certified cost or pricing data on the basis that the price offered is
based on an eswsblished catalog or market price of 8 commercial item goid in substantial quantities 1o the peneral public or is 8 price set by law or reguiation
(s0e FAR 15804 3) Complete Section t, 11, oF 11} betow as applicable

SECTION | = CATALOG PRICE (Sex Instructions for items 7 thru 11 on raverss. )
Y. CATALOG IDENTIFICATION ANG DATE §.SALES PERIOD OVERED

GCA Distributor Catelog 1-2-88 ..., 10/28/87
9 CATEGORIES OF SALES TOTAL UNITSSOLD® |10 REMARKS

o 10/25/88

8 US Gowrnmant sales

See Schedule A Attached

b Sales at causlog orice to genaral public

¢, Other sales 1o genarsl public

‘l." your accounting sysiem does nol provide precise information, insert your besl eatimale and cxplain the bosls for 1 In ltam 10, REMARKS Continusona
separols shael, If necessary

11 LIST THREE SALES OF THE ITEM OFFERED
SALES CATEGORY DATE NO. OF UNITS SOLD PRICE/UNIT

« Oe Oe : $
Oe Cc $
€ DB DC $

SECTION Il - MARKET PRICE (See instructions for stem 12 on reverse. )

] RTH TH CQURCE A QR 100D OF THE MARKET QUOTATI TH BAS M C3 ] « THE BASE AMOUHN
AND APPLICABLE DISCOUNTS
SECTION Il — LAW OR REGULATION (Sew instructions for item 13 on revana.)
10, IOENTIFY THE LAW OR REGULATION ESTABLISHING THE PRICE OFFERED

REPRESENTATION (See Instructions for ltsm 14 on revarse )

The offeror represents that il statements made sbove and on attechments jubmitted are sccurate and are submitted for the o of claimi from

req 1 for submitting certifisd con or pricing dem The offeror siso represents that, except a1 3° sted in an attachment, a like claim for axemption involy.
ing the same of a substantially similar item has not been denied by 8 Government Conwnnnn OHicer within the lsst 2 years Mmg conidergtion of the pro-
poss! supported by this submimion and, If this propossi or 8 modification of itis Go . until the expiration of 3 years from the date of

¥
final payment under & contract resulting fiom this proposs!, the Contracting Officer or any othar authorized employes of the United States Government is
granted sccens o books, records, documents, #nd OTher suppOrting data that will permit verification of the claim.

18 TYPEO MAME, TITLE, AND FIRM 15. SIGNATURE
Richard B. Kelly
President
Government Contracts Assjociates

16 DATE OF SUBMIS5ION

11-22-88

NSHN 75340-01-142-9048 STANDARD FORM 1412 110-83)
1412-101 Prascribed by GSA
FAR (480 CFR) §3.215-2(p)




1,

4.

The recuuired part mmber and guantity are:

GCA P/N ouantity Required
65GDU488EFC 6,955

The Firm Fixed Price quoted by GCA is:

onit Price Extended Price Delivery
$30.84 $214,492.00 26 weaks ARD
Applicable GCA Division/Product Line:
1ogic piviaien

Bass Commarcial Item

4.1 The "BFC" device is not listed in the GC\ Distributor Cataleg of 2

Jamuary 1988. The item required is a Carpak device and has relative
low damand.

4.2 However, a samé or similar coomercial device of the same genaric
family, a 65GDU4SSEEC, in a CERDIP package, is listed in the GCA
Distributor Catalog, page 35.

4.3 'The Bales History Catalog Report "GCA-SHCS8 dated Novembaer 25, 1988
for the period 10~28-87 through 10-25-88, shows that a majority of
sales of comparable CerDIP davices analyzed ware to the public, i.e.,
s0ld to distribution and OEM's. Tharefore, the item is a commercial
item. From page 290 of this Report, available for review at the oCa

facilities in sunmyvale, Ca., information supports the data
sumsarized below:

———Sales Ristory {Units) - FRatlos =~
Catagory A Bales = ° (BIC) / (ABIC) = 100%
Category P Bales = 980 (B) / (BT} = 88%
Category C Sales =__330

Total Units 8old = 1,110



S, ‘The differences between the Base Cumnsrcial Item and the Govarnmant End-
Use Item required are idantifiable and can be analyzed by Price Analysis.

S.1

5.2

The "BFC device required is packaged in a Cerpak, i.e., coa in which
the package is a flat profile with leads laying ocut flat from each of
two opposite sides.

Froduct Variance: Both the *EFC" and the sane or similar “EECH

dsvices are proosssed to MIL~HTD-883, Rev. C, Class B, paragraph
1.2.1 specificationa. Therefore, they are sssantially the same

axoept for banding wire dlagram and package type.

Yolums; Carpaks are primarily for military surface mount packaging.
Tharefore, the volume of sales are small versus those of commarcial
sales, vhich are mostly in DIP and LCC packages. DIP, with the
largest volume, enjoys econcmies of acale in package and autcmated
assenbly and test costs. Whereas, Carpak require much greater manual
processing since the low volume demand does not justify the highly
expensive sutcmation involved with DIP. This difference in volume
between CerDIP and Cerpak creates a market price multiple of 2.57 to
3.47 times that of the CerDIP unit price.

To detemine the price variance for CerDIP vs. Cerpak, GCA examined,
by Price Analysis and verification of unit price differences of MIL-
BTD-883B davices listed in the GCA Distributor Catilog fo! the part
mmbers listed balow (note: "EO!' means a DIP and “"FCY means Cerpak):

65GD3IS1IFC $25.00
Factor = =

3.47

65GUIS1EC $7.20

65GDUASEFC $25.00
Factor = = = 2.57
65GEDUISEEC §9.70

6SGIUMBAFC  §25.00
Factor = =

= = 3.23
65GDU4B4EC $7.75

Therefore, by examining ths above, a Cerpak typically sslls for 2.57
to 3.47 times that of a CarDIP. A factor of 2.57, the lowest of the
above factors, is selected to reflect the price differential between
Cerpak and CerpIP dsvices for this analysis. Te verify the above
information, see pages 25 to 49 of the GCA Distributor Catalog; a
oopy is on file at the GCA facilitiea in gunnyvale, CA..

The price multiplier of 2.57 is also mupported by actual sales data.
For exanpls, the 65GDU3S1EC ve. 65GDU3IS1IFC pricing, as documented in
the Sales Frice History Catalog, shows as average multiple of 3.3
times for the 12 months sales as sumarized balow:

65GDUISIEC: 16,337 units 2014 at an sverage of $6.88 sach

65GDU3IS1FC: $59 units sold at an average of §23.97 each



6.

6S5EISIFC 623.97
¥Yactor = = = 3.50
65GTT3IS1EC $6.88

Therefore, a 2.57X factor is the lowest multiple shown froa the data
available and is applied to the base ccamarcial item, which is the

lowest at which GCA has s0ld a same or similar davice to anyone over
the last 12 momths.

The unit price quoted for the 6SGDUMSSEFC is caloulated as follows:
Onit Price = (base item umit price) X (package difference factor)
= $12.00 X 2.57
= $30.84
Note: The $12.00 for the base commarcial item is the reflective of recent
salas history and is lower than the Distributor Cataleg. Offering
the lower price is consistant with the QCA EP 1412 Pricing Policy.

The BF 1412 for the base commercial item 65GDU46BBEC is attached as
supporting data.



F M APPROVED OMB MO,
CLAIM FOR EXEMPTION FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA I 2090-0116

1.OFFEROR (Nems, addrvis, ZIF Code) ER ICITA ™ NO,
Government Contracts Associates i%ﬁt H esile Company RFP No. ZIP?Od
1230 Oakmead Parkway, Suite 218 (4. TEM OF SUPPLIES AND/OR SEAVICES TO BE FUANISHED

Sunnyvale, CA 94086 GCA P/N 65GDU4BBBFC
T DIVISION(S) AND LOCATION(S) WHERE WORK 15 10 BE PERFORAMED 5. GUANTITY % TOTAL AMOUNT PROPOSED FOR
- r;:m

By submigsion of this form the offeror claims exemption from requirements for swbmitting certified cost or pricing dawa on the basis that the prics otered is

based on an log or market prica of @ commercial item sald in substantial Quantuties 1o the generst lic or is & price 1 by law or regulation
{see FAR 15 B04.3). Complaete Section |, 11, or 11| below ss spplicable, = Rt

SECTION t — CATALOG PRICE 54 Insiructions for irems 7 thru 1f on reverss |

F CATALOG IDENTIFICATION AND DATE V. SALES PERIOD COVERED
GCA Distributor Catelog 1-2-88 FROM 10/28/87 1o 10/25/88

9 CATEGORIES OF SALES TOTAL UNITS SOLD * 10. REMARKS
5 US Government sales -0~ See Distributor Catelog page 35
b. Sdiss a1 caulog price 1o genarel public 980 See Sales Price Catelog page 290
¢, Othar sales 1o general public 130

.Jr your accounnag rpslem doas nol provide preciss Information, insert your beal exfimate and explain the basis for [t in Jiem 10, REMARKS Continue ona
Mperaie aheel I necesary

11 LIST THREE SALES OF THE ITEM OFFERED

SALES CATEGORY DATE NO OF UNITS S0LD PRICE/UNIT
' DG _@C 10/8/88 80 ' $ 12.00
» [Je £ c 10/8/88 80 $ 12.00
e Ede Oe 6/22/88 300 $ 12.90
- SECTION {{ — MARKET PRICE (See /nitructiont for item 12 on reverse |
12.5ET FORTH TwE SOURCE AND DA CR P [] OF TrEt MARRET QUOTATION 2] BAS M KET ICE, TH A AMDUNT,

"AND APPLICABLE DISCOUNTS
Note: Sales Orders used in the Block 9 count above are marked on
the Sales History Records with an "A", "B", or "C" located
in the GCA Estimating File for this Order and are used as
codes to sum values,.

SECTION 11l — LAW OR REGULATION [See lnstructions for item 13 on reverze)
13. IDENTIEY THE LAW OR REGULATION ESTABLIBHING THE PRICE OFFERED

REPRESENTATION rSux lnstructions far llem [4 on reverse.]

The offeror represents that all statements made above and on sftachmen submitted are accuram and ere submitied for the purpese of claiming sxemption from
requirements for submitting certilied cost or pricing det. The offeror also represenis that, except ss stated in an sftachment, 8 like claim for exemption involv-
ing the same or # substantially umiler item hea not been danied by a Government Contracting OHicer within the last 2 yests. Pending consideration of the pro-
possl supported by this submision and, if this proposal or 8 modification of it is sccepted by the Governmant, until the expiration of 3 years from the date of
finsl payment under 3 contract fesulting from this proposal. the Cantracting Officer or any other suthorized smployes of the United States Government iy
granmd sccess 1o books, records, documents, and Othar suDDOrNINg date that will permit verification of the claim,

T4, TVPED MAME, TITLE, AND FIRM 15. SIGHATURE 16.DATE OF suemission
ard . Kell

Richar B y 11-22-88

President

Government Contracts Assofpiates

MNEN 7340-01-142-9848 STANDARD FORM 141210 B3}

1412-101 Prascribac by GS5A

FAR (48 CFR) 53 .215-2{B)

—_—




Dataquest
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OVED .
CLAIM FOR EXEMPTION FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA l 20800110

T. GFFEAOGR (Heme, sddraur, EIF Cods) Y SOLICITATION RO,
Verbal request from OEM thru Sales Rep
Company % VTEF OF SUPPLIEE AND/OR SERVICES 10 BE FURNISHED
Silicon Valley, California Mil-ABC in CERDIP package and processec
_ to Mil-Std-883, Class B, 1.2.1
TON] v 131 ] ORMED (5. QUANTITY T TOTAL AMGURT PRGPOSES FOR
Fab & test, S.V. Calif./Assy in S.Korda 2400 4 %218,400.00

By submission of this farm the offeror claims axempiion from requirements for submitiing eertitied cost or pricing dats on the basls that the price olfered I
bessd on sn eneblished eetelog or market price of & commarciel Hem sald In substentlel quent pener e oot by law oF regulstion
{we FAR 18.604-3). Complete Saclion |, 1§, or 1} below e spplicebls. tes o the * public of e o b

BECTION | — CATALOG PRICE (See lnistructions for Iems T thru § 1 on niverm.]

Y CATALOG IDENTIFICATION ANG DATE 6. BALES =] 4]
FADM |10
9. CATEGORIES OF SALES TOTAL UNITS SOLDT 109 REMARRE i

8. U.S. Gowrnmant seiss

b. Seles at calalog prioe to pensral publk

¢, Othat waley to genars! public

57 your aceounting sysiem dovs wef previds precise Information, insert your best eatimets and sxplain ihe beels for it in frem 10, REMARKS. Confinus ona
separate sheal, Hf necomery.

1. LIST THIREE SALES OF THE ITEM OFFERED
SALES CATEGORY DATE NGO, OF UMITS SOLD PRICE/UNIT

» e [e $
o [ Je e s
e []e Oe $

RECTION || — MARKET PRICE
P . H YY1

{Sve Inntrucdom for item 12

.}

o Ve

13 AND APbLIC ABLE DVACOUNTS.
The price guoted is a market price based on the established market price of a
similar market priced commercial product per FAR 15.804-3(c){6). (See

continvuation sheet)} The unit price is $91.00 each, based on 3rd Qtr. 1989
published market data.

SECTION 1 — LAWOR REQULATION fSes Instructions for am 13 en revene.)
13 TOENTIFY THE CAW OR REGULATION ESTABLIEHING THE PRICE OFFERED

REPRESENTATION (See Instructions for tem 14 on reverns.}
The offeror ceprasents that sl statements made above end on stischments wobmitted ere sccurets snd are submitied for the p of cielml fhon {ror

- o for o iting certified cost or prickng dete. The offeror siso reprasents that, axcept as ststed In an & 1, o lka clakn lor axemption lnvob
Ing the seme or @ substantislly dmiler ltem ha not baen denled hr » Government Contracting OHicer within the ten 2 ysars. Panding wonglderstion of the pi«
posal supported by this submimlon snd, IF thiy proposat of @ modilicetion of i b accepted by the Government unill tha sxpkatton of 3 yeers trom the dete ¢
final peyment under 8 eontract resulting from this propossl, the Contracting Officer or any other suthotized smployes of the Unlied Stetes Government |
granesd access 10 books, records, documents, snd other supporting dats that will parmit verliicstion of the clelm,

Yo TvPED NAME, TITLE AND FIRM 15 RIGHATURE 18. GATE OF sURMISSION

Honest A. Lincoln, CFO 2/ 2 zﬁ_‘ £ CAO
. . ,

Chips Incorporated

15 October 1989

HEH 7840 0L-142-BB48 STANDARD FORM 141210
1412-300 Prescribed by GSA
FAR (48 CFR) §3.2185-2(%)
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INSTRUCTIONS TO OFFERORS SUBMITTING
CLAIM FOR EXEMPTION FROM SUBMISSION
OF CERTIFIED COST OR PRICING DATA

'm 7. Attach & copy of the catalog, or the appropriste
. 4% covering price and published discounis, or a state-
ment that the catalog is on fite in the buying office 1o
which this proposal is being made. Catalog price, Is a
price that is included In a catalog, price list, schedule, or
other form that is regularly maintained by the manufac-
turer or vendor, is either published ar otherwise available
for inspection by customers, and siales prices at which
salos are currently, or were last, made to a signilicant
number of buyers constituting the genera! public. To
justity @ catalog price exemption for the Government
itemn, the catalog item must be identical or must be so
similar in material and design thal any price difference or
Its absence can be evaluated solely by price analysis {see
FAR 15.805-2). In the latter case, a statemen! must be
attached identifying the specific differences and explain-
ing, by price analysis of the differences, how the pro-
posed price is derived from the catalog price,

tter B. This period should include the most recent regu-
lar monthly, quarterly, or other period for which sales
data are reasonably available and should extend back
only far enough tc provide a total period represeniative
of average sales, You may slso attach sales data for a
prior representative period if for any reason recenl sales
are sbnormal and the prior period is sufficiently recent
"t more than 2 years preceding) to support the pro-
, -s&d price for the Government item, in the (atller case,
you must explain, by price analysis only, how the pro-
posed price is derived from the catalog sales for the prior
period,

{item 9. {a) Include in Category A all sales of the catalog
itemn (a) directly to the U.S. Government and its instry-
mentalities and (b} for U.S. Government use ({sales
directly to U.S. Government prime contractors, or their
subcontractors or suppliers at any tier, for use as an end
item, or as part of an end item, by the U.S. Government).

{b) Include in Category B all sales of the catalog item
made strictly at the catalog price, less only published dis-
counts, 10 the general public lie, catalog price sales
other than those {i} 1o affiliates ol the offeror or (ii) in-
cluded in Category A (Instruction 9(a)).

{c} Include in Category C all sales 1o the general public
that were not made strictly at the catalog price or that
were made at special discounts or discount rates not pub-
lished in the catalog.

hrem 11. On line a, insert information on the lowest price
which Category B or C sales of the offered item was
made during the period, regardiess of quantity.

On lines b. and c. insert sales information in the
following manner.

8. Give the lowest price Category C sales of
comparable quantities. )f there were no sales
of comparable quantities, then give

b. The lowest price Calegor-y C sales of quanti-
ties most nearly the quantity being offered.
It there were no sales of Category C, then
give

c. The lowest price Category B sales of com-
parable quantities. |If there were no sales of
comparable quantities, then give

d. The lowest price Category B sales of quanti-
ties most nearly the quantity being offered.

Altach a complete explanation (i) if you, dur.
ing the period covered, offered special dis
counts not included in the catalog, or [ii) If the
price proposed is not the lowest price st which
a sate was made o any customer during that
period for fike items and comparsble quanti-
ties.

Hem 12. Market price is a current price, established in the
usual and ordinary course of trade between buyers end
sellers fres to bargain, that can be substantiated from
sources independent of the wmanufaciurer or vendor.
There must be & sulficient number of commercial buyers
s0 that their purchases establish an sscertainable current
market price for the item or service. The nature of this
market shoutd be described. To justily a market.price
exemption, the item or service being purchased must be
identical to the commercial item or service or must be so
similar in material and design (for supplies) or in work
and facllities (for services) that any price difference or s
absence can be eveluated solsly by price enalysis {see
FAR 15.805-2}. In the latter case, 8 statement must be
attached identifying the specific dilferences and explain-
ing, by price analysis of the difterences, how the pro-
posed price is derived from the market price.

ltem 13. Identify the law or reguistion establishing the
price offered. If the price Is controlted under law by
periodic rulings, reviews or similar actions of a govern-
mantal body. attach & copy ol the controlling document,
unless it was previously submitted to tha contracting
office,

ltem 14. Insert the name, title, and firm of the person
authorized by the offeror to sign this form.

Far wale by the Muperintendent of Decoments, U Qocernmant Pri g Oce Tanh

ten, D.C. 30108
STANDARD FORM 1412 BACK (10 83}

& GPD 1984 0 - §28-526 (240)



SF1412 CONTINUATION

This claim of exemption from the submission of certified cost
or pricing data 1s prepared in accordance with FAR 15.804-3(c)(6)
and the ASPM, Vol. 2, Chapter 13-8, “"based on"” the established
market price of a similar, market priced commercial item.

It is the established policy of the company to sell at cur-
rent market prices,

Per ASPM, Vol. 2, the following five steps are to be
followed:

1. The base item i3 commercial.

2. The base item is otherwise qualified for the catalog or
market price exemption.

3. The differences between the government item and 1ts commer-
cial counterpart can be ildentified.

4, The differences in price can be attributed to variations in
items.

5. The price difference is judged reasonable.

: The requlred item is a Mil-ABC part, mounted in a
ceramic-dual-in-line package, Mil-XYZ, and processed to Mil-5td-
§83, Class B, Para. 1.2.1. standards. The base commerclal coun-
terpart for Mil-ABC is part COM-ABC.

Table A displays the past twelve, consecutive months of sales
of the COMM-ABC devices. Table A demonstrates that substantial
sales of the COMM-ABC products have been made to the general

public. Therefore, COMM-ABC is a commercial item within the mean-
ing of FAR 15.804-3(c}.

Step 2: The base item is qualified for exemption in that
there is an established market price for COMM-ABC devices wlthin
the meaning of FAR 16.804-3(c¢)(2). Ref: Dataquest Report, Com-
mercial Semiconductor Prices, August 1989, page 106, line 8 for

the established market price of between $12.00 to $15.00 for 3rd
Quarter 1988.

Step 3: The differences between the Mil1-ABC and COMM-ABC are
recapped as follows:

COMM-ABC HMil-ABC Reaujred

Package: Plastle DIP CERDIP
Processing: Commercial Mi1-5td-883, Class B



An examination of the company published data book, Hemory
, pages 101 versus 280 will provide product descrip-
tions and specifications permitting a verification of specific
differences. Also, see page § of the data book, which explains

the company part number descriptlons which are a means of compar-
ing these products,

Step 4: The differences in price can be attributed to these
primary differences in package and process. See Dataguest
publication, Milltary Semiconductor Prices, August 1988, page 300
through 303, reflecting that the established market prices for
military versions of this device, 1.e., 266K SRAMS, are six to
seven times the established commercial prices of 256K SRAMS, and
that the explanation of price differences is as follows:

Low High
Package = 1.90 x to 2.00 x
Processing = 4,10 % 5.00 x
Total 6.00 x to 7.00 x

e - ——
[ —— F——%——3——

Step §: Table B summarlzes the comparison of price analysls,
basel on the company's sales price experience versus the market
price indicators published by Dataquest for the past quarter.

The company has determined the price of $81.00 each to be
reasonable, based on price analysis by comparison of company ex-
perience versus market price experience. (See Table B)



TJABLE A

SALES HISTORY, COMM-ABC PRODUCTS (PLASTIC PACKAGE)
(EXCLUDES GOVERNMENT, FMS, AFFILIATES, DISTRIBUTION)

QUARTERLY
MONTH QUANTITY
Sept '89 10,000 $14.00
Aug 9,000
Jul 8,000
Jun 7,000 $16.00
May 6,000
Apr 10,000
Mar 9,000 $18.00
Feb 8,000
Jan '89 7,000
Dec '88 6,000 $20.00
Nov '88 10,000
Oct '88 82.000

Total 90,000 Units

- — -



TABLE B

MARKET PRICE ANALYSIS

FAR 15.804-3(c)(6)

COMPARISON OF COMPANY VERSUS MARKET PRICES
JRD QUARTER 1989

COMM-ABC A.S5.P.
Adjustment Factor

Mil-ABC A.S5.P.

{1.) Source of Data:

{2.) Source of Data:

Company

$14.00
—6.56x (1.)

$91.00

fiee Table C,.

See Step 4,

Market
f{Low)

$12.00
—& x_(2.)

$72.00

above.

Market,
{High)

$ 156.00
T x (2.}

$105.00



TABLE €

SALES HISTORY, MIL-ABC PRODUCTS
(CERDIP Package, 8B3B Process)
(Excludes Distribution)

QUARTERLY UNIT SALES PRICES
OEM/DIRECT FEDERAL SALES

. MONTH QUANTITY

Sept, '89 1,500 $91.00
Aug 1,360

Jul 1,200

Jun 1,000 $93.00
HMay 5,000

Apr 5,000

Mar 1,350 $95.00
Feb 3,000 .

Jan '89 2,000

Dec ’88 1,000 $97.00
Nov 'B8 2,000

Qct '88 3.000

Total: 17,400

j—g=——-=-=g=4

Price factor for military versus commercial, 3rd Quarter

Table B, 3rd Quarter Price $14.00
Table C, 3rd Quarter Price $91.00
$91.00 - $14.00 = 6.5 x

nn



Dataquest
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FAR 15.804-3, REVISED
CHANGES IN CATALOG EXEMPTION

1. COMPUTATIONS FOR ITEMS QOVER $50,000
Category A: Government end use sales

¢ Exclude sales based on competition
0 Exclude sales under GSA schedules
o Include sales to foreign governments

Category B: Sales to general public at established catalog

Include government sales based on competition
Include GSA sales up to 75% of total Cat. B.
Exclude sales to affiliates

Exclude government end use, foreign govern-
ment sales

0000

Category C: BSBales to general public #t other than catalog

o Exclude sales to affiliates
0 Exclude sales to foreign governments
o Exclude government end use sales

2. CERTIFICATES ADDED TO CATALOG EXEMPTION

FAR 52.214-30 Frice Reduction for Defective Catalog Price
Data - Modification - Sealed Bidding

FAR 52.215-27 Price Reduction for Defective Catalog Price
Data

FAR 52.215-28 Price Reduction for Defective Catalog Price
Data - Modification

3. ENCLOSURES: CATALCG
Copy of catalog
Copy of discount policy

Identify applicable discount policy and explain why



O ROVED o.
CLAIM FOR EXEMPTION FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA

3090-0118
1. GFFEROR (Name, ad2ress, ZIF Code} T ISLITITATION RS,
7. 'TEM OF SUFFLTES ARG/OR SERVICES T0 G€ FURNISHED
. D1 &) AND LOL ] FE WO EPEAFO 5 BUARNTITY TTEYRCAMOU oR
$

By submhsion of this form the offeros claims sxempilon from requiraments for submitiing certified cost of pricing dets on the basls that the price offersd by

on an estsblished catslog or market price of & commercial Item sold In substantial quantities 1o the general public or I 8 price wt by law or feguintion
{ses FAR 16.804.3}. Complete Section 1, 11, or [t pelow &9 spplicabie.

SECTION | — CATALOG PRICE /See instrucrions for imms 7 thru 11 on reverse,)
7. CATALDG IBENTIFICATION AND DATE  SALES PERT ED

FROM 10
9. CATEGORIES OF SALES TOTAL UNITSSOLDY | 18- REWMARIE '

8. US. Gowrnmant sales

b, Sabes at calslog price to general public

£, Other mies 1o goneml public

'l.r your accouniing system dose not provide preciss information, insert yaur best sstimate wnd explein the dusls for it in Item 10, REMARKS, Continus on &
separaiv shesl, if npceprary.

11 LIST YHAEE SALES OF THE ITEM OFFERED _
SALES CATEGORY DATE NO. OF UNITS SOLD PRICE/UNIT

10O s
2. e e $
3 e O¢ $

BECTION V] — MARKET PRICE (Se¢ Jnatructiom for frem 12
ETE OR PER : NUBTATICH OF OTHEF

on reverss.}
¥ w]. TH wIN]- g R A O R
AND APPLICABLE DISCOUNTS.

SECTION 1) — LAW OR REGULATION (Ses Inasructions for Jtem 13 on revend.)
IS TOERTIFY THE LAW OR REQULATION E3TABLISHING THE FRICE OFFERED

AEPRESENTATION (Bee Insiruetioni for tem J4 on revent.)

The ofteror represenis that all statemants mads sbove and on atiachments submiitad are sccurete snd sre submitied Tor the purposs of cleiming sxemption from
requirements for submitting certified cost of pricing dstes  The offeror stso repressnts thet, except s d In sn atischment, & tike claim for sxemption involv-
Ing the sama or » substantlsliy simller item has not been dented by 8 Government Contracting Dificar within the last 2 years, Pending covuidecation of the pro-
possl supported by this submimlon and, I this proposat or @ modificstion of It s sccepted by the Governmant, unth the explrstion of 3 yesrs from the date of
fing) payment under s contrect resulting from thiy propmsl, the Contracting Officer or any other suthorlzed smployes of the United Staes Gowrnmant b
prented sccess to books, records, documents, snd other supporting dets that will psrmit verificstion of the elaim.

TYPED NAME, TITLE, AND FIRM 15. SIGNATURE 18, DATE OF SUBMISEION
HSHN 7840-01.142.9046 STANDARD FORM 1412 (1089
1412-101 Prescsibed by G

SR
FAR {40 CFR) 53.218-2({b)



COMHMERCIAL BASE ITEM PRICE

RARELY EXEMPT
IV EITHER OF

USUALLY EXEMPT

SALES VOLLOWING ARE REQUIRES 1F BOTH OF FOL-
CATEGORY TRUE INVEBTIGATION LOWING ARE TRUE
[ ]} [ o

B&C BALES

—_— LESS THAN 35% 35§ - 55% 55% OR MORE
TOTAL SALES

B BALES

——— LESS THAN 55%§ 55% - 75% 75% OR MORE
B&C BALES

NHote that Category B Sales are st Pyblished Catslog Prices
Note that Category C Bales are at Uppublished Discounts

Note that to be exempt Category B SBales must be 55% or more of
B + C Sales

Line 11. If B less than C gquantity, provide 3 price examples at

B or C sales, as follow:

o Three lowest cat. B sales, comparable gquantity and
terms

o If not, lowest cat. B, nearest guantity and terms

o 1If not, lowest cat. C, nearest quantity and terms



FAR 15.804-3, REVISED

Changes: Add alternate method - catalog

en total dqorpoRate commercial sAles \are \90% \or
total corporate\ sales\and

ercijl sAles &f the\division o unit makihg th
0% oy more of e totial diviasio or \uni

Threshold: Not to exceed $1.0 million.

FProcegdure: (1) Certify price(s) offered are no higher than
lowest price charged any end user customer under
similar terms, conditions and quantities (see
52.215-xxx).

(2) Frices offered were developed during most
recent period sales data are readily available.

{3) Include price reduction c¢lauses 52.214-30,
£§2.215-27 and 52.215-28,

(4) Include audit clauses 52.214-16 and 52.215-2.
ALTERNATE FROCEDURE CERTIFICATES

2 : e
c ial Erici
o “Price(s) offered are no higher +than the lowest prices
charged and U.5. general public customer in the same customer
class” --
o Access to records for three years

FAR $2.216-2: _Audit - Negotiation

o Data related to established catalog price

o Access to records for three yvears

o Flowdown to all subcontractors over $50,000

Modificaty T Gealed Bid

o -- “"government relied on Alternate FProcedures” in 15.804-
3(£)(8B)

Modifications

o -~ "when using Alternate Procedure in 15.804-3(f)(6)" =--


file:///90Si
file:///unl1

FAR 15.804-3, REVISED

INDIVIDUAL OR CLASS EXEMPTION

Lowered authority level to contracting officer (buyer) -- up
to $1.0 million per order.

Chief’s approval (supervisor) still required if order is over
$1.0 million per order.



FAR 15.804-3, REVISED
QOTHER CHANGES

Requests for cost or pricing data on competlitive source
selections are prohibited.

Submissions are limited to cost realism cases only.

Bagsed on competition and based on market exemptions are the
same as before except they are expressly excluded from
certificates.

Verification of <¢laim by audit is mandatory on orders over
$1.0 million.

New products with no sales may be exempt.

Discontinued products may be exempt without substantial sales
to the general public.

Products may be exempt by price analysis of differences only
or by a price based on a commercial product.



Dataquest
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THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WASHINGTON, O.C. 10)81-40048

DUCTION AND JuN 16 1989

LOGISTICS
(P/CPF) _
MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL

SUBJECT: Revision of Federal Acquisition Regulation
(FAR) 15.804-3, Exenptions from Submission of Cost or
pricing bata and FAR 31.205-26 Material Casts

section 2325, Title 10, United States Code, Preference for
nondevelopmental Ttems, states that the Secretary of Detense
shall ensure that, to the maximum extent practicable, the
requirements of the Department of Defense are fulfilled through
the procurement of nondevelopmental items (NDI). The ND1I stat-
ute expanded and strengthened the existing emphasis on procuring
commercial products to cover all NDI, including previously -
developed items such as weapan systems or components and
reflects the congress' desire that all impediments or restric-

tions to the maximum practicable acquisition of NDI, including
those in regulations and procedures, be jdentified and removed.

The General Accounting Office (GAO) Report No. 89-51
entitled "DoD Efforts Relating to Nondevelopmental Items,"
recommended that a Defense Acquisition Regulatory (DAR) case be
established to examine whether changes to the regulations are
needed to ensure that contractors do not face possible lass of
such exemptions only because the amount of previous sales of the
same type of items to the Government based on adequate price
competition exceed established regulatory thresholds. The
office of the Secretary of Defense concurred with the GAO recom=
mendation. In recent testimony before the Senate Committee on
Government Affairs, both industry and the Department of Defense
affirmed the need to simplify contracting for commercial
products.

The proposed DAR case from the Acting Director, Cost,
Pricing and Finance is attached for your consideration.

{oNED

Eleanor R. Spector
Deputy Assistant Secretary of
Defense for Procurement

Attachment -



THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE

WARHINGTON O.C. 2030 4-0000

s 15 JUN 19¢3
JUCTION AND
LOGISTICS

(P/CPF)

MEMORANDUM FOR THE DIRECTOR, DAR COUNCIL

SUBJECT: Revision of Federal Acquisition Regulation
{(FAR) 15.804-3, Exemptions from Submission of Cost or
Pricing Data and FAR 31.205-26 Material Costs

1. PEROBLEM:

Commercial venders that do not submit cost or pricing data
to the Government are prohibited from selling to the Government
unless they obtain an exemption under FAR 15.804.3, Exemptions
from Submission of Cost or Pricing Data. Both industry and
Government recognize that the current coverage of FAR 15.804-3
does not adequately address unique situations which currently
prevent commercial vendors froum obtaining an exemption from cost
or pricing data and therefore prevent commercial vendors from
doing business with the Government because they do not have the
accounting systems to provide cost or pricing data.

II. RECOMMENDATION:
- That the FAR be revised as set forth in Tab A.

III. Scus H

Section 2325, Title 10, United States Code, Preference for
Nondevelopmental Items, states that the Secretary of Defense
shall ensure that, to the maximum extent practicable, the
requirements of the Department of Defense are fulfilled through
the procurement of nondevelopmental items (NDI}. The NDI stat-
ute expanded and strengthened the existing emphasis on procuring
commercial products to cover all NDI, including previously
developed items such as weapon systems or components and
reflects the Congress' desire that all impediments or restric-
tions to the maximum practicable acquisition of NDI, including
those in regulations and procedures, be identified and removed.

The General Accounting Office (GAO) Report No. 89-51
entitled "DoD Efforts Relating to Nondevelopmental Itens,"
recommended that a Defense Acquisition Regulatery (DAR) case be
established o examine whether changes to the regulations are
needed to ensure that contractors do not face possible loss of



such exemptions only because the amount of previous sales or the
same type of items to the Government based on adeguate price
competition exceed established regulatory thresholds. The
Office of the Secretary of Defense concurred with the Gao
recommendation.

In recent testimony before the Senate Comnittee on
Government Affairs, both industry and the Department of Defense
affirmed the need to simplirfy Contracting for commercial prod-
ucts. Federal Acquisition Regulation (FAR) 15.804-3(a) provides
exemptions to the requirement for submission of cost or pricing
data when {t is determined that prices are based on adequate
price competition, are based on established catalog/market
prices of commercial items sold in substantial guantities to the
general public, or are set by law or regulation.

One of the main objectives of the proposed DAR case is to
further the policy to buy commercial products by relying on
price analysis techniques to the maximum extent possible in
negotiations. The proposed change also addresses the following
issues: .

© new and discontinued commercial products which in most
cases do not meet the substantial quantities test for exempt ion
from submission of certified cost or Pricing data;

0 changes the threshold from $25,000 to an extended value

of §50,000 or more for items requiring an SF 1412 *Claim for
Exemption from Submission of Certified Cost or Pricing Data;"

© restructures the designation of sales categories to
eliminate the complex formula; .

O Proposes an alternate pProcedure, up to a dollar threshold
of $1,000,000, that excludes highly commercial companies from
submitting an SF 1412 when certain criteria are met; and

o changes the authority for granting an exemption when the
case does not strictly meet all the criteria for catalog - or
market-price exemption from the Chief of the Contracting Office
to the contracting officer up to a dollar threshold of
$1,000,000.

IV. COLLATERAL REOUIREMENTS;

Public comments should be sought as industry has expressed a
wide interest in this area. The comments will allow an opportu-
nity to assure that the final yule js as clear as possible. The
proposed rule will be publicized in the Federal Register for a
60-day pericd after which any comments received will be
considered before the final rule is issued.



) DISCUSSIONS OF
RECOMMENDED PROPOSED REVISIONS
TO THE FAR

”
;" NOTE A. This change includes the Price Reduction clause included in DAR
7/ case 85-37 and approved by the CAAC but alters the clause to apply only
when using the Alternate Procedure explained in Note T.

NOTES B and C. The addition of paragraph (c) (1) emphasizes the policy
as reflected in Section 2325, Title 10, USC, Preference for Nondevelop-
mental Items, and the recent testimony bhefore the Senate Committee on
Government Affairs where both industry and the Department affirmed the
need to simplify contracting for commercial products. Paragraph (c) (2)
stresses the need to rely on price analysis techniques to the maximmm
extent possible in negotiations.

NOTE D. This change is made to broaden the meaning of “sufficiently
similar® to allow as much flexibility as possible. Industry has
complained that price analysts and auditors have gone to great lengths
to show that terms and conditions are different and, therefore, not
eligible for commercial based pricing.

NOTE E. Some companies use the computer as a "real time® catalog to
eliminate pricing errors and to make price changes more immediate.
Industry has complained that because the computer is not a written
record, auditors have rejected this approach.

NOTE F. DAR Case 85-37 expanded the definition of established catalog
price to include a provision for adjustment factors which can be applied
to the catalog price. We have changed the wording slightly. The CAAC
approved the DAR Case 85-37 change.

NOTE G. Clarification of what constitutes sales data was included in

jﬂ% DAR case 85-37 and approved by the CAAC.
NOTE H. "U.S." was added to clarify that the definition of Government
sales includes only sales to federal agencies, not sales to state and
local governments and clarification was needed to show that an FMS sale
is a sale to U.S5. Government (on behalf of a foreign Government) 7iQt a
sale for U.5. Governmment end use. Both changes were in DAR C.asea?
and were approved by the CAAC.

NOTE I. Defines "new™, "modified” and "discontinued" commercial
product.

+ NOTE J. This change is intended to emphasize that the responsibility
for submitting the required information is on the offeror.

NOTE K. The threshold of the total proposed amount of items considered
to be commercial products remains at $100,000; however, the threshold

Tab A



‘. . has been changed from $25,000 to an extended value of $50,000 or more
. . ' for items requiring the submission of a SF 1412.

* NOTE L. This section states that if a product or service is included on
an active GSA Multiple Award Schedule (MAS) contract, it is understood
that the Government has determined that the vendor has demonstrated that
the product or service meets the test of “"commerciality" and the
submission of a SF 1412 is not required and should not be requested.

NOTE M. The reference to U.S. Government sales of 65 percent to total
sales is explained in Note N.

NOTE N. We have proposed restructuring the designation of sales
categories to eliminate the complex formula, broaden commercial exemp~
tion criteria and give the contracting officer greater latitude for
judgement in determining whether the product is sold in substantial
quantities to the general public. For example, we are proposing that
the category of sales to the Government exclude sales based on Price
competition. Price competition includes sales made from a GSA Multiple
Award Schedule contract,

NOTE 0. Clarification of what makes up Category C,

;f NOTE P. Clarified that GSA Multiple Award Schedule contracts cannot
' make up more than 75 percent of Category B sales.

.- ) " NOTE Q. Combines both quantitative and qualitative assessment of the
categories to provide further guidance in the analysis of the factors
which make up the individual categories.

NOTE R. Further alternatives if not all catalog items satisfy the
exemption criteria.

NOTE S. Mandatory verification of exemption request if total exceeds
$1,000,000. DAR Case 85-37 also had a mandatory preaward data verifica-
tion of $1,000,000. However, the FAC govérage prepared after the CAAC
reviewed the case dropped the amount to.$100,000 with no explanation.

It may possibly be a typo. -—;;;UMH”_,_J

NOTE T. An Rlternate Procedure, up to a dollar threshold of $1,000, 000,
excludes highly commercial companies from submitting an SF 1412 when
total commercial sales are 90 percent or more of total sales and
commercial sales of the division or unit are 50 percent or more of total
division sales. No preaward audit would be made, if the contractor
certifies that the price(s) offered are not higher than the lowest price
charged any customer under similar terms, conditions and quancities.
However, we have included appropriate Audit and Price Reduction for
Defective Catalog Price Data clauses (from DAR case 85-37 and approved
by the CARC) to be included when the alternate procedure is anticipated.

NOTE U. We changed the authority for granting an exemption when the
. case does not strictly meet all the criteria for catalog - or market-



(&—
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price exemption froa the Chief of the Contracting Offlce to the con-
tracting officer up to a dollar threshold of $1,000,000.

NOTE V. Emphasis on more comparability.

NOTE W. There is inconsistency in the FAR between the criteria for
adequate competition under TINA and the criteria for adequate competi-
tion under the FAR cost principle for allowability of intra-company
transfers. The essential difference is that intra—company transfers at
price are allowable only if i) the price is established as a cata-
log/market price using SF 1412 standards or ii) the price resulted from
an actual award on a competition which included one or more outside
sources that produce the same or equivalent item in significant quanti-
ties. Except for intra-company transfers, however, a price may be
acceptable for purchase based on adequate competition as determined by
price analysis alone. The "based on" criteria does not require an
actual competition.

FINAL NOTE: The audit and price reduction clauses (TAB F) are basically
the same as those in the DAR B5-37 case as approved by the CARAC.
However, the clauses were amended to be used only with the Alternate
Procedure.

The Certification for Use in Alternate Procedure for Commercial Pricing
(TAB G) is similar to the "Representation” clause in DAR case 85-37 and
aproved by the CAAC, but has been modified for use only with the
Alternate Procedure.

The face of the SF 1412 was changed to provide a better numbering
system, i.e. make categories agree with alphabetical numbers, etc. The
instructions on the back of the SF 1412 are basically the same as in the
DAR 85-37 case and approved by the CAAC, except Item 11 has been changed
to incorporate some of the suggestions from the Arthur Young Group.



The proposed rule does not appear to have a significant
impact on a substantial number of small entities because most
prime contracts, as well as subcontracts, with swall entities do
not reguire the submission of cost or pricing data. Most awards
to small entities at either level are on a compatitive basis
obviating the need for cost or pricing data or an exemption. 1In
those rare cases when a small entity does receive a non-competi-
tive prime contract or subcontract exceeding $100,000, the basic
requirements for submitting and obtaining an exemption from the
requirement for submission of certified cost or pricing data
remain essentially unchanged. Therefore an initial Regulatory
Flexibility analysis has not been performed. Comments from
small entities are invited.

There will be a favorable impact on the Paperwork Reducti
Act because the increased threshold for submis:;on of SF 141252'
as well as the restructured description of sales categories will
cause a significant reduction in submission of SPF 1412's to the

Government.
CWQ. Co Wla/ (i ? ) 0

Carol Covey -

Acting Director - T
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FAR PART 14 SEALED BIDDING
SUBPARY 14.2 SOLICITATICON OF BIDS
SECTION 14.201 PREPARATION OF INVITATIONS FCR BIDS
REVISIGNS DISPLAYED AS FOLLOWS:
BeletedTPortion
{Added Portion]
14.201-7 Contract clauses.

(a) When contracting by sealed bidding, the contracting officer
shall insert the clause at 52.214-26, Audit ~ Sealed Bidding, in solicita-
tions and contracts if the contract amount is expected to exceed 5100,000.

Sb)(ll When contracting by sealed bidding, the contracting
officer shall insert the clause(a] at 52.214-27, Price Reduction for
Defective Cost or Pricing Data - Modifications - Sealed Bidding, [and Tl
§2.214-30, Price Reduction for Defactive Cgtalog Price Data - Modiflications A
— Sealed Bidding,) in solicitations and contracts if the contract amount is
expected to exceed $100,000.

{2) In exceptional cases, the head of the contracting activity
may waive the requirement for inclusion of the clause[s)] in a contract with
a foreign government or agency of that government. The authorizations for
the waiver and the reasons for granting it shall be in writing.

{c) {1) No change.

{2) No change.

{d) No change.

¥ Ta-K



FAR PART 1353 CONTRACTING BY NEGOTIATION
SUEBPART 15.8 PRICE NEGOTIATION
SECTIGH 15.804 COST OR PRICING DATA
REVISIONS DISPLAYED AS FOLLOWS:
Beleted—Portion
(Added Portion]
15.804-3 Exemptions from or waiver of submission of certified cost or
pricing data.

{a) General. Except as provided in paragraphs (b) and (c) below, the
contcracting officer shall not require submission or certification of cost
or pricing data when the'contracéing officer determines that prices are —

(1) Based on adequate price compet.ition {see paragraph (b) below):

(2) Based on established catalog or market prices of commercial items
[products] sold in substantial quantities to the general public (see
paragraph {(c¢) below); or

(3} Set by law or regulation (see paragraph (d) below).

{b) Adequate price competition. (1) Price competition exists if -

(i) Offers are solicited;

(ii) Two or more responsible offerors that ca& satisfy the Govern-
ment’s requirements submit priced offers responsive to the solicitation’s
expressed requirements; and

(iii) These offerors compete independently for a contract to be
awarded to the-responsible offeror submitting the lowest evaluated price.

{2) If price competition exists, the contracting officer shall

presume that it is adequate unless —-

, Tal-C
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(1) The solicitation is made under conditions that unreasonably
deny to one or more known and qualified offerors an opportunity to compete;

(ii} The low offeror has such a decided advantage that it is
practically immune from competition; or

{iii} There is a finding, supported by a statement of the facts
and approved at a level above the contracting officer, that the lowest
price is unreasonable.

(3) A price is "based on" adequate price competition if it results
directly from price competition or if price analysis alone clearly demon-
strates that the proposed price is reasonable in comparison with current or
recent prices for the same or substantially the same items [products)
purchased in comparable quantities, terms, and conditions under contracts
that resulted from adequate price competition.

{c) Established catalog or market price:. [{1) Policy. Contracting
officers should maka greater use of components, systems, and serxvices M
available from commercial sources, when such products and services meet "8
Governmaent needs, rather than relying on excessively rigid military
specifications and standards. Increased use of commercial products results
in significant savings in research and developmant costs, decreases
procurement lead tima, increases competition, and eliminates unnecessary
government ovefsiqht.

(2) Praferance for price analysis. In furthering the policy favoring
the procurement of commercial products to the maximum practicable extant, 716{2
contracting officers shall rely on price analysis techniques to the maxisnm C
extent possible in negotiations. Price analysis is praferred because it is

most analogous to cammercial-style procurement procedures primarily used to



acquire such products in the private sector; is the least burdansome and
moat cost effactive mathod of datermining price reasonahleness; in many
situations, price analysis is more accurate in assessing .va.l.ga than cost “
analysis; and-;:c;ungss nore oanpa._n.i.os to offer products to the Govern-
mant, thersby increasing the competitivenass of these procurements,
{3) Exemption.] A proposal is exempt from the requirement for
submission of certified cost or pricing data if the prices are, or are
based on, establ’i.shed catalog or established market prices of commercial
Aenr A . .

ieems [products] sold in substantial quantities to the general public.
[(Additicnally,]) ¥([iln order to qualify for this exemption, the terms of the
proposed purchase, such as quantity and delivery requirements, should be
sufficiently similar to those of the commercial sales that the catalog or
market price will be fair and reasonable(, or thn di fferen:es can be 720‘2:
dataemined and assigned a valua for purposes of price analyasis.] b

4 [(i)] "Established catalog prices®™ must be recorded in a
form regularly maintained by the manufacturer or vendor (and which may be
modified by adjustment factors). This form may be a catalog, price list,
schedule, [or machine readable media such as disk, tape, etc,] or other ‘ﬂrt
verifiable and established record. The record must -ty [(A)] be published
QL. otherwise available for customer inspection(,] and—tii}y [(B)] state
wurrent or last sales price to a significant number of buyers constituting
the general public (see paragraph (S) below)[,and (C) explain applicable loIC
adjustmant factors and amounts such as provisions for discounts, rebatas, F:
atc.} -

2% ((ii)] "Established market prices” are current prices

thag -t5¢ [(A)] are established in the course of ordinary and usual trade



between buyers and sellers free to bargain and &> [(B}] can be substanti-
ated by data from sources independent of the manufacturer or vendor.

43 {(1i1)] "Commercial items '{products]" are items, sup-
lj{i-“__’?*;_“_f-.-'*".a;"-‘-’—&’fi regularly used for other than [U.S5.] Government purposes
and Qold or traded to the general public in the course of normal business
operations.

4 ((iv)] Ar—item (commercial product] is “sold in substan-
tial quantities®™ only when the quantities regularly sold are sufficient to
constitute a real commercial market. Nominal quantities, such as models,
samples, prototypes, or experimental units, do not meet this requirement.
For services to be sold in substantial quantities, they must be customarily
provided by the offeror, using personnel regularly employed and equipment
(L1f any is necessary} regularly maintained solely or principally toe provide
the services. ([For purposes of establishing that the product is sold in s
substantial quantities, contractors may use orders, shipments, invoicas, or &
actual recorded sales 3¢ long as the mathod used is consistent.)

+5+ [(v})] The "general public" is a significant number of
buyers other than—ehe-Government—er [(1)] affiliates of the offeror; [(11)
diract sales to tha U.S. Government and its instrumantalities;] the—item
invoived-must-not—be~for [(iii) sales identified for U.S.) Government: and ;
user (directly to the U.S. Government prime contractors, or their subton- w
tractors or suppliers at any tier, for use as an aend item, or as part of an
end item, or as a service, by the U. S. Govermmant), or (iv) For—the

e thi | g 15-804—3—i frad—for—tG ' )
usell—include—itemas-eequired—for—£{Floreign m{M]ilitary s(S)ales.



[(vi) A "new" coomarcial product is a newly introduced or
racantly improved commercial product for which substantial orders, ship—
ments, etc. to the general public have not yet been achieved; a “modified” JlL.
commarcial product is a caommarcial product that has been modified to maet =
scme Governmant-peculiar physical requirement or addition or is otharwise
identified differently from its nommal commercial counterparts; a "discon-
tinued" compercial product is a commarcial product that has ceased being
supplied by ths manufacturer or vendor to the commercial marketplace in
substantial quantities but is estill required by the Governmant.]

+6¥[(vii)] A price is "based on" a catalog or market price
only if the item [commarcial product] being purchased is sufficiently
similar to the catalog -~ or market-priced commercial +eem [product,
including new, modified and discontinued commarcial products,] to ensure
that any difference in prices can be identified and justified [using price
analysis) without resort to cost analysis [in most cases].

+#ri(viii)} 1If [a commercial product, including new,
modified and discontinued products,] em—item is substantially similar to a
comnercial +eem [product] for which the;.-e is an established catalog or
market price at which sube:tantial. quantities are sold to the general
public, but the price proposed is not based on this catalog or market price
(see subparagraph &) {vii] above), the contracting officer mey if—deoing—so
will resuit—imr o fairendressonable—price;—limit any requirement for cost
er pricing data to those data that pertain to the differences between the
4tems [products]. When +he [there is a] difference between the catalog or
markét price of-an—item—or—items and the proposed totral—econtrect price ([to

the Government, the offeror must provida adequate information in the



proposal, such as functionzl descriptions of both products and quantity
price differences so that tha coatracting officer can establish that tha
product being purchased is sufficiently similar to another catalog-or W
market-price camsercial product, and the offeror must provide pricing data
© ip sufficient datail for tha contracting officer to ensure that any
differance in price is identified and justified by use of price analysis.)
+9—61+60+060-or—more;—the—centractingofficer—ahell—roqiire—aubmisasten—of
eertified-cost—or-pricing—date—to—identify-and—justify-that—difference
unless—ar—egerpiomreor—vwiriver—ts—granted-

<8+ ((1x)) Even though there is an established cataleg or
market price of commercial ttems [products] sold in substantial quantities
to the general public, the contracting officer may require [certified] cost
or pricing data {only] if 5+ [(A}] the contracting officer makes a written
finding that the price is not reasonable {or ghat prica raeasonableneas
cannot be determined based upon available data), including the facts upon
which the finding is based, and -ti4) [(B)] the finding is approved at a
level above the contracting officer. [Bowever, it should rarely be neces-
sary to exercise this optiacn.]

(d) Prices set by law or reguiation. A price set by law or regulation
is exempt from the requirement for submission of cert;fied cost or pricing
data. Pronouncements in the form of periodic rulings, reviews, or similar
actions of a governmental body, or embodied in the laws, are sufficient to
establish the price.

(e) Claimifng and granting exemption. [(1}] To receive an exemption
under paragraph {c) or (d) above, when the total proposed amount [of tha

items considered to be cammercial products) exceeds $100,000[.] and, [if



applying catalog pricing, one or more] mere—than—ene catalog item(s] feor

whiei—an—etenption—ts—einimed—enceeds—§25-036- {bhas an extanded value of

$50, 000 or more,] the offeror must erdimariiy—eiaim [submit a written ‘ _AV

request to the contracting officer.)—ie—en-Stendard-Form-1H2—Claim—for
Enemprion—from—Submission—of——Certified-Cose—or—Pricing-Dater ([Each written
requast should clearly stats that to the bhest of the offaror’s knowledge
and balief, the product for which the exemption ia claimad maets thas
requiremants of established catalog or market prices set forth in paragraph
(c). With every written request,] Whemanexempeton—is-ecleimed for—more
chamr—ere—item—ina—preposat, a separate SF 1412 is required for each suech
[catalog] item exceeding 62579080 (with an extended value of $50,000 orx
more.] erxcept—as—etherwise—provided-in—the—selicitation. [For each catalog
item under $50,000, no SF 1412 is required but tha offeror must furnish
support to the contracting officer wh.i.ch idantifiaes the applicable cataleqg,
pertinent terms and conditions, and other relevant information].

[(2)] The contracting officer may [should] grant an exesption and need
not require the submission of [an]) SF 1412 wheh—

[(1) Placing an order for a product or service which is

includad in an active GSA Multiple Award Schedule (MAS) contract whan
acquiring a product or service -sheeuwgh=swsh-assbseels as long as the L -

Schadule is a Fedearal Supply Sexrvice (FSS) or, for automated data process—

ing and telecommunications equipment and servives, Information Resources

Managemant Service (IRMS) Schedule contracts, supported by :Ibert'.i.f:l.cat. of
Iz
Established Catalog Price. The GSA telephona number listed in the Schedule

pPrice list may be used to confirm tha issuance within the past two years of

a Cartificate of Established Prica.
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- {A) Contracting officers must not confuse tha test of
comnarciality with the important and separate requirement to perform price
analysis, when appropriate. Price analysis is not required on ordars
placed against FSS Schedule contracts. For IRMS Schedule contracts,
guidance in FAR 39 (incorporating and referencing Fedaral Information
Raesources Management Raegulation (FIRMR) 32 and 40) and DoD Federal Aoqguisi-
tion Regulation Supplemant (DFARS) 270 applies. However, for products
included on such an FSS or IRMS Schedule contract but not acquired through

the Schadule contract, the contracting officer should obtain pricing

information whean appropriate so that pﬁm analysnis in accordance with FAR
15,.804-3(h) can be performed in ordar to detemmine thse effect of any
material alterations in tha temms and conditions.
(B) If the solicitation calls for alterations to or unique

combinations of items found on cne or more GSA schedules described in
{a) {(2) (i) above, and the procuremant is not awarded on the basis of
adequata price competition, than the price differential due to the alter—
ations or unique cambining of functions must ba justified;]

43F ((ii)] The Government has acted favorably on an exemption
claim for the same item [product] or similar items [products] within the
past (two] year(s]. In that case, except—as—otherwise-directedby-the
centreacting-officer: the [contracting officer may require the) offeror may
[to] furnish a copy of the prior claim and related Government action [or
the applicable Govermmant supply schedule catatog]. The offeror must also
submit a statement to the effect that te its knowledge since the prior
submission, except as expressly set forth in the statement, there have been

no {significant] changes in the catalog price or discounts, volume of



actual sales, or [and) the ratio of sales for {U.S.]) Government end use to
[total] sales imether—categories—which [has not risen above 65 percent, 7Ude
and any change which has occurred] would {aot] cause a cumulative change in
[offered] price {of the catalog item] exceeding &25:06¢ [$50,000 aince the
prior submission. An exemption to an SF 1412 does not relieve the Con-~
tracting Officer of detemmining rsascnableness of price on the curreat
purchase’)

42 ((1i1i)] Special arrangements for the submission of exemp—
tion claims have been made in anticipation of repetitive acquisitions of
catalog items; er
' +3% [{(iv)] There is evidence, before solicitation, that the
+eam [product] has an acceptable established catalog or market price or a
price set by law or regulation. Evidence may include +i [{A)] recent
submissions by offerors or -4+ [(B} be based én] the contracting officer’s
knowledge of market conditions, {or] prevailing prices[;], or seurees-

[(v) When alternate procedures for highly commercial companies are
used (sea paragraph (f) (6) belo~)}.]

(f) Verification. (1) When e—prospective—contraetor [an offeror)
requests exemption from submission of certified cost or pricing data, the
contracting officer shall ensure that applicable criteria in either
paragraph {(c} or (d) above, as appropriate, are satisfied before issuing
the exemption.

(2} [The] SF 1412 lists three categories of sales related to the
established catalog price of a commercial item {product} sold in substan-

tial quantities to the general public:



A, Sales to the U.5. Government er—to—centractera—for—t-5+

Government—aoer (and its inatrumantalities; aexcluding sales based on .
Jiele
N

adequate price oagpetition, including sales from a GSA !iuli.ple Award

Schedule contracts]

g

B, Sales at catalog price (or established discount] to the

’ general public ([imcluding salaes to tha Govermment based on adequate price

———

competition and sales made frum a GSA Multiple Award Schedule as described
in (@) {(2) (i) above;] and

C, Sales to the general public at other than catalog price [or
established discount.

1t is not intended that all sales \duch deviate from the ven-
dor's standard terms and conditions be reflected as Category C. Iastead, M
Category C should include only sales at discounts that are not reasonably ()
traceable to the catalog item. Sales of non—catalog products that were
praviocusly exempted on the "based on" approach under 15.804-3(b) (3) should
pot ba included as part of the catalog item sales for any category. Sales
to foreign govermmants (other than FMS) or sales to affiliates of the
offeror are not to be included in eithaer Category A, B, or C.] Although
nsubstantial quantities™ cannot be prec:.isely defined (see subparagraph
(c)+4[iv] above), the following [quantitativae] guidelines are provided feor
provisien—of SEi4Hi2-meet—the—substantiel—quantitiest-eriterion [to assist
the contracting officer’s assessment}:

(i) Sales to the general public ere-normaiiy—regarded [should be

presumed] as substantial if [(1) GSA Multiple Award Schedule contracts

comprise no more than 75 percent of Category B]; ) [(2)] Category B and €



sales ere-notnegiigible—incthemseives—and compromise at leastc 55 (35] nm
percent of total sales of the ttem [product] and B> [(3)] Category B sales -P
comprise at least 75 percent of the total of Category B and C sales.
teas—than—S5-pereent—of—the—totai—of—€etegory-p-and—€—sales-

ity [11] When percentages fall between [below] those (stated)
above, the contracting officer should analyze the individual situation in
order to determine whether or not an exemption is justified.

[(3) The contracting officer‘s application of quantitative /A
guidalinaes should be cambinaed with a qualitative assessment which addresses Q
factcrs such as tha following:

{1} The differences in terms and conditions of Category B and
Catagory C sales and their relationship to the offaror‘s established
camnaercial catalog price:

(ii) If a discontinued or reduced-in—volume commercial product,
sales of successor products or previous exemptions approved by a contract-
ing officer; or

(iii) If a new cammercial product, actual and projectaed sales of
the catalog product.

(4) If an offeror’s claim includes a few catalog products that do
not satisfy the exemption criteria, the contracting officer may still grant m
an exemption providad that (i) the products not considered to be commercial fe
products total less than $100,000 or 10 percent of the dollar value being

offared on the basis of establisbad catalog price, whichever is greater,



and (ii) a price analysis clearly damonstrates the prices to be reason-~

abla.]}
43+ [(5)] The contracting officer may verify or obtain verifica-

tion (including audit or contract adminiscracion assistance) of the
submitted data pertaining to catalog or market prices or prices set by law
or regulation. [Tha coantracting officer should obtain such verification of
the sulmitted data pertaining to catalog prices whare the total catalog M
examption amcunt exceeds §1,000,000. The contracting officer may waive =
this review with adequate justification and whan such Jjustification is
included in tha contract file.] Access to the prospective contractor’s
records [regardless of form] is limited to access to the facts bearing
directly on the exemption claimed [and pricing data provided]. It does not
extend to cost—=-[or) profit7—[records] or other [similar} data relevant
solely to the [contractor’s determination of the prices to be offered in
the catalog.] reasonablieness-of-the-catalog-or-proposed-price.

[(6) Alternate procedures for highly commercial campanies. Whan total
corporation commarcial sales are 90 percent or more of total corporation
sales and cammercial sales of the division or unit making the sale are 50 el
percent or more of total division salaes, the following procedures are T
authorized for contracts not expected to exceed a dollar threshold of
$1,000,000:

(i) The contractor certifies that to the bast of his knowledge and

-.-___-h‘-.‘--‘-.-__'._..--'
beliaf the price(s) offered are no higher than the lowest price charged any

end usaer custamer under similar terms, conditions and quantities (see

/ 1
52.215xxx) ; s \

Lx ]



. {ii) The pricas offered were developed during tha most racant
regular monthly, quaxté:ly, or other longer period for which sales data are
reascnably available, {(or provida a written justification for the differ-
ences); and -

(iii} A price reduction clause is included in the contract (see
52.214-30, 52.215-27 and 28).

(iv) When alternative procedures inm (i) - (iii) above are
used, the contracting officer may ruly on thae certification as evidence
that the price is fair and reasonable unless tha contracting officer has
information which demonstrates the prices offared are unreascnable.
Howover, if the contracting officer learns or suspects that any data
furnished for a cataleg item are or were defactive, the contracting officer
should request an audit to evaluate the accuracy, completeness and currency

. of the data. Tha right to audit is ensured by including in the contract
thae clauses set forth in 52,214-26 MAudit - Sealed Bidding, and 52.215-2
Andit—Hegotiation which is prescribad in 15.106-2(b). If the audit reveals
that the contract price was increased by a significant amount because tha
data providad by the contractor ware defactive, and if that data were
relied upon by the contracting officer to evaluiate the reasonableness of )

- F %

the contract price, then the coantract price shall ba"amtopri_a_t‘.ely Taduced.

e - -—— R

Tha entitlement to a price reduction is ensured by including in the
- contract cnae of tha clauses prescribed in 15.804-8 and set forth at

f'/‘ 'sz.zu—ao, Price Reduction for Defective Catalog Price Data - Modifications ,]l'

!
I.""

N+ | - sealed Bidding; 52.215-27, Price Reduction for Defective Catalog Price

Data; and 52.215-28, Price Reduction for Defectiva Catalog Price Data —

. Modificatiocns __7 E—

My —

b



{9) [Cantracting officer exemption for substantial compliance.] Fndivid-
wad—or—ciass—exemptions. The chief-of—the contracting office[r] may
aueherite [grant an] individual or class exemptions for—exceptionti—eases

when ghe—eeacreeeéng—o£f*ee:*reeoumnnda-ehne—en—eaempeioa—sheuid—be—made,

(substantial compliance exists,} even though the case does not strictly
meet all the criteria for catalog - or market-price exemption {up to a

dollar threshold of $1,000,000. The Chiaf of the Purchaszing Office may

grant such exemption for contracts expectad to axcqad $§1,000,000]. The j( :

guantity and prices of acﬁual commercial sales compared with {the quantity
and] prices offered to the Government, and price relationships as influ-
enced by prevailing trade practices, are the important factors for consid-
eration. The Government’s need and the prospective contractor’s resistance
are not appropriate considerations [for granting an exemption].

(h) Price analysis. Even though am—item [ccemercial product] qualifies
for exemption from the requirement for submission of certified cost or
pricing data, the contracting officer shall make {perform]) a price analysis
. to determine the reasonableness of the price and any need for further
negotiation. Unless information is available from Government sources, it
may be necessary to obtain from the prospective contractor information such
as that regarding -—

(i} The supplier’s marketing system (e.g., use of jobbers, brokers,
sales agencies, or distributors);

(2} The services normally provided commercial purchasers (e.g.,
engineering, financing, or advertising or promotion) ;

{3) Nommal guantity per order; and



. {4) Annual volume of sales to largest [comparably situat]ad custom-—

ers[, under similar tems and conditions; M
(5) Comparative prices for products and associated services; and V
(6} Other terms and conditions comparators. ) -

(i} Waiver for exceptional cases. The agency head (or, if the contract
is with a foreign government or agency, the head of the contracting
activity) may, in exceptional cases, waive the requirement for submission
of certified cost or pricing data {when an exemption cannot ba granted].
The euthorizetionm—for—the—waiver—end-the reassons for granting it {the
waiver along with a dascription of the attempts made to secure tha data and
the levels within the agency at which such attempts were made,] shall be in
writing. The agency head may delegate this authority. Wwhen the agency
head or designee has waived the requirement for submission of certified

. ., cost or pricing data, the contractor or higher-tier subcontractor to whom
the waiver relates shall be considered as having been required to make
available cost or pricing data for purposes of 15,804-2(a) (1) (iii).

'- Consequently, award of any lower-tier subcontract expected to exceed
$100,000 requires the submission of certified cost or Pricing data unless
exempt or waived under this subsection 15.804-3,

15.804-4 thru 15.804-7 No change.

15.804-8 Contract clauses «r

(a) -(d) NO CHANGE.
{(e) Price Raduction for Defective Catalog Price Data. The AN
f contracting officer shall, when contracting by negotiation, insert the \

clause at $2.215-27, Price Raduction for Defective Catalog Price Data, in

/

/

£

. \-olicitations and contracts expacted to exceed $100,000 when an exemption

REd



L

irom the requirement to submit certified cost or pPricing data for a catalog
itam will be or has been required whaen following the alternmate procedures

for highly compercial items certificatiop requiremant (15.804-3 (£} (6)).
SN (f) Price Reduction for Defactive Catalog Price Data - Modifica-

v
- tioas. The contracting officer shall, whan contracting by negotiation,
(«M' insert the clause at 52.215-28, Price Reduction for Defective Catalog Price
Data - Mxdifications, in solicitations and cantracts expected to exceed
$100,000 whan (1) it is contemplated that an exemption from the requirement
to summit certified cost or pricing data for a catalog item will be
raqu.i.rad for the pricing of contract modifications when following tha
alternate provcedures for Mgmﬂcaum requirement,

and (2) the clause prescribed in paragraph (e) of this subsection has not
bean included.)

17



DFARS PART 15 CONTRACTING BY NMEGOTIATION

DFARS SUBPART 15.8 PRICE NEGOTIATION
DFARS SECTION 15.804 COST OR PRICING DATA

15.804-3 Exemptions from or waiver of submission of certified cost or

pricing data.

{(a)-(b) NO CHANGE

{c) (6) _fﬁ_ﬁddtfwﬁr—eﬂﬁbﬁrprtetng—damwﬁedﬁf

(i) [(3)] No change in coverage, just in paragraph lettering.



FAR PART 31 CONTRACT OOST PRINCIPLES AND PROCEDURES
SUBPART 31.2 CONTRACTS WITH COMMERCIAL ORGANIZATIONS

SECTION 31.205 SELECTED COSTS

REVISIONS DISPLAYED AS FOLLOWS:
Peleted—Poreion
{Added Portion)
31.205-26 MATERIAL COSTS.
(a) — (e} NO CHANGE.
{1) NO CHANGE.
(2) Is the—resuit—ef {based on] "adequate price competition” [or
the certification of cc__:st or pricing data is waived] in accordance with 70‘7:‘
15.804[-3.] end—ta—theprice—at—which—amrawvard-was-mede—to—the-affilieted /J_)
. . c i ; Y basisf 4
. . ; i d he 4 ;
fred . £ e

Tol-E


prj.ee

.
&

[52.214-30 Price Reduction for Defactive Catalog Price Data ~ Modificata .
- Sealed Bidding. -APR-1900)

As prescribed in 14.201-7(b), insert the following clause:

PRICE REDUCTICN FOR DEFECTIVE CATALOG PRICE DATA — MODIFICATION - SEARLED
BIDDING -(ARR-—3000) 4 1989)

(a) This clause applies to any modification to this contract
involving aggregate price increases and/or decreases of more than $100,000
except that this clause doas not apply to any modification for which tha
price is - |

(1) Based on certified cost or pricing data:

{2) Based on adequate price competition:

{3) Based on established market prices of commercial items sold
in substantial quantities to tha general public: or

(4) Set by law or regulation,

(b} If any price negotiated in connection with any modification
undar this clause, was increased by any significant amount bacause the

Governmant relled on a2 submission by the Contractor, subcontractor, or

™,

£
prospective subcontractor, when using Alternate Procedures in /_/L _ ,'J" :

15.804-3(£f) (6), of price support data and data in support of a claim, in

/ any form, for exemption from submission of certified cost or pricing data
for a catalog item that were not complete, accurate, and current as of the
date of its submission, thean the price shall be reduced accordingly and the

contract shall be modified to reflect the reduction. This right to a price

Tab F



. ' reduction is limited to that resulting from defects in data relating to

modifications whaen this clause appliaes,

(End of clausa).}



52.215-2 Audit ~ Negotiation.
As prescribed in 15.106-2(b}, insert the following clause:
AUDIT ~ NEGOTIATION -APR—I966+ { 1989}

{a) NO CHANGE. : -

(b) NO CHANGE.

[{(c) Data related to established catalog prices. If, in connec~
tion with pricing this contract or any modification to this contract, the
Contractor has sulmitted data, whan using Altemnate Procedures in
15.804-3(f) (6), to support prica negotiations and a claim, in any fom, for
an exemption from submission of certified cost or pPricing data for a
catalog item, the Contracting Officer or representatives of the Contracting
Officer who are employees of the Government shall have the right to examine
and audit the contractor’s records (ragardless of form) of sales and
related documants, including contract terxms and conditions, necessary to
detemine the accuracy, completeness and currancy of the price support data
and examption data. Access does not extend to cost or profit 1n£ormation\
or other data relevant solely to the contractor’'s determination of the 4/
Pricea to be offered in tha catalog.]

<c¥(d] NO CHANGE.

~$d}-[a) Avqilability. The Contractor shall make available at its
office at all reasonable times the materials described in paragraphs (a){.]
and (b} [and (c)] above, for examination, audit, or reproduction, untii 3
years after final payment under this contract, or for any shorter period
specified in Subpart 4.7, Contractor Records Retention, of the Federal

Acquisition Regulation, or for any longer period required by statute or by

other clauses of this contracc. In addition -



(1} If this contract is completely or partially terminated, the
records relating to the work terminated shall be made availabie for 3 vears
after any résulting final termination settlement; and

{2} Records relating to appeals under the Disputes Clause or to
litigation or the settlement of claims arising under or relating to this
contract shall be made available until such appeals, litigation, or claims
are disposed of.

<4e¥ [(£)]) The Contractor shall insert a clause containing all the
terms of this clause, including this paragraph “+e+{f], in all subcontracts
over §257668-{$50,000] under this contract, altering the clause only as

necessary to identity properly the contracting parties and the Contracting

Officer under the Government prime contract.

{End of clause)



(52.215-27 Price Raduction for Dafective Catalog Price Data. As preacribed
in 15.804-8(e), insert the following clause:
PRICE REDUCTION FOR DEFECTIVE CATALIOG PRICE DATA { 1989) \ﬂ
If any price negotiated in connection with this contract, or "‘!x
cost reimbursable undar this contract, was increased by any significant
amount bacause the Government relied on a submission by the Contractor,
subcontractor, or prospective subcoantractor, when using Alternate Proce-— )
dures in 15.804-3(f) (6), of price support data and data in support of a
claim, in any form, for an examption from submission of cartified cost or
pricing data for a catalog item (sea FAR 15.804-3) that were not completa,
accurate, and current as of the date of its submission, then tha price or

cost shall be reduced accordingly and the contract shall be modified to

reflect the reduction.

(End of clause)] ) " '

s



{52.215-28 Price Reduction for Defective Catalog Price Dats Modifications
As prescribed in 15.804-8(f), insert the following clause:

FRICE REDUCTION FOR DEFECTIVE CATALOG PRICE DATA -~ MODIFICATIONS

(ARPR 1800) { 1989} -

(a) This clause applies to any modification to this contract
involving a pricing adjustment expected to axceed $100,000, except that
this clause does not apply to any modification for which tha price is -

(1) Based on certified cost or pricing data;

(2} Based on adequate price competition;

(3) Based on established markat prices of commercial items sold
in substantial quantities to the general public; or

(4) Set by law or regulation.

[(b} If any price, nagotiated in connocéion with any modification
under this clause, or any cost reimbursable under this contract, was
increased by any significant amount because the Goveromant relied on a
sulmission by tha Contractor, subcantractor, or Prospective subcontractoy,
when using Alternate Procedures in 15.804-3(f) (6), of price support and
d_nta in support of a claim, in any fomm, for exemption from sutmission of
certified cost or pricing data for a catalog item (see FAR 15.804-3) that
were not camplete, accurate, and current as of the date.of its submission,
then the price or cost shall be reduced accordingly and the contract shall
be modified to reflect the reduction. This right to a price reduction is
limited to that resulting from defaects in data relating to modifications
whan this clause applies.

(End of clauss).)



{52.215xxx Cartification For Use in Alternate Procedure for Commercial
Pricing
Unlass otherwisae identified, by sulmission of this offar/pro-

posal, and using the Alternate Proocedure in 15.804-3(f) (6), the Offer—
or/Contractox cartifiaes that to the best of his/her knowledge and balief,
all data provided on attachments submitted are current, accurate, and
complete, and are for the purpose of claiming exemption from requirements
for submitting certified cost or pricing data. The Offeror/Contractor
further certifies that the price(s) offaered are no higher than the lowast
price charged any U.S. general public customer in the same customer class
under similar tems, conditions, and quantitiaes, during the most recent
regular monthly, quarterly or other longer period for which sales data are
reasanably availabla.

The Offeror/Contractor also certifies that, except as stated in an
attachment, a similar claim for exemption involving the sama or a substan-
tially similar item has not been denied by a Government Contracting Officer
within the last 2 years. Until the expiration of 3 years fram the data of
final payment under a contract resulting from this proposal, the Offaer-
or/Contractor grants the Contracting Officer or represantatives of the

Contracting Officer who are amployees of the United States Goverument the
right to examine those books, records, documants, and other types of
factual matter, regardless of form, that will pemmit verification of the
claim and an adequate evaluation of the proposed price. Access does not
extand to cost or profit information or other data relevant solaly to the

contractor’s detemmination of the prices to be offered in the catalog.

(signature) ]

T ol



oOR ROVED OM Q.

CLAIM FOR EXEMPTION FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA

20900116
1. OFFERGRA (Nome, address, ZIF Code) 3 SOLICITATION NG,
. 4. ITEM OF SUPPLIEE AND/OR SERVICES TO BE FU_RNISHED
R .
2. DIVISIOM(5) AND LOCATION{S) WHE RE WO RK, iETD BE PERFORMED | 5. EUANT!TY [ :T%TLPL AMDUNT SROFOSED FOR
$

By submlssion of this Torm the offaror clsims exemption from requiremants for submitring certifisd cost or pricing data on the besis thst the price otiered is

bessd on an established catslog or merkst price of 8 commarciat item soid In substentisl quantities 1o the generst public or s & price set by law or regulation
{s=e FAR 1%,804.3). Complete Section 1, 11, or 11 balow sy spplicsbile,

SECTION | — CATALOU PRICE {See /nsrructions for items F thru 1§ on revirse. }
7.CATALOG IDENSIFICATION AND DATE %. SALES PERIOD COVERED

FROM TO
©. CATEGORIES OF SALES TOTAL UMITS SOLD® [10. REMARKS

8. U8, Governmant sales

b, Sales st catslog price to ganaral public

€, Other saley to general public

*x your accoun iing system does not provide precise information, ineert your best eotimate and explain the dasls for it tn Jtems 10, REMARKS, Coniinue on ¢
separote sheet, if necessary.

11.LIST THREE SALES OF THE ITEM OFFERED
SALES CATEGORY DATE NC, OF UNITS S50LD FRICE/UNIT

AuL Oe $
O Oc s

. 3. s Je $

SECTION 1 — MARKET PRICE (Sev Instructions for item 12 on reverse.)
2. SE‘I FORTH THE EEURCE ANO DATE OR FERIOD OF THE MARKET ﬁUﬁTATIOF‘ OR OV RrR 5;5! FoR MIHREI ’EIE!' THE Exgg AW 5UN ! |
AND APPLICABLE DISCOUNTS.

L]

SECTION 11l — LAW OR REGULATION (Ses fnstructions for ftam 13 on reverss.)
13, IGENTIFY THE LAW OR REGULATION E53 ABLISHING THE PRICE OFFERED

REFPRESENTATION {fes Instructions for tiem 14 on reverse.}

Tha offeror rapresents that all statemants made gbove snd on atiachmenty submitted are sccurate and are submitted tor the purpom of ciaiming sxemptlon from
requirements lor submitting certified cost or pricing data The offeror siso represants that, excep! ss sinted in an attachmaent, & lika clsim for exemption involy-
ing the same or a substantislty similsr [tam has not baen denied by 8 Government Contracting Officer within the (ast 2 yasrs. Pending consideration of the pro.
possl gupported by this submisslan snd, if this proposal or a modification of [t Is sceepted by the Govermnant, untll the expirstion of 3 years from the date of
final pasyment under a contract resulting from this propossl, the Contracting Officer or any other authorizad amployes of the Unlted States Governmeni is
Grantad access to books, records, docurnents, snd other supporting data that will permit verification of tha clalm.

FSUBMISSiON
T4, TVYPED NAME, TITLE, AND F IRM 15. SIGNATURE 76, DATE OF suBMmIssic
. SN T540.01-142.9848 = v .‘J.,“.,:."E',Egﬁ" 141201083)
1432.101 v~ ,‘ R FAR (48 CFR} 53.215-2{b}



INSTRUCTIONS TO OFFERORS SUBMITTING CLAIM FOR EXEMPTION
FROM SUBMISSION OF CERTIFIED COST OR PRICING DATA
(The offeror may use the SF 1412 to sulmit a claim for exemption from the
sutmission of certified cost or Pricing data. The offeror shall attach al)}
supporting information described balow to the SF 1412.
Complate Section I, Items 7 through 11, if you are proposing a catalog
prica. Complete Section II, Itam 12, if you are pProposing a market prica.
Camplete Section III, Item 13, if you are proposing a price set by law or
regulation.]
Item 7. Attach a copy of the catalog, or the appropriate pages covering
price and published [establisbed] discounts, or a statement that the
catalog is on file in the buying office to which this proposal is being
made. ([Provida a copy of all discount policies (published or unpublished)
applicable to each class of customer including affiliates, dealers, .-
‘\'o:igunl Equipment Manufacturers, “other fedaral agencies, state or local
;ov‘:nn.nts, etc. These discount policies includa: rabates, diacounts
;pplicabla to multiple quantities or cumlative ordars, and voluma dia—
counts applicable to the combination of products or services into one.
order. Ideantify the customer class which ia Proposed for this procurement
and state the reasons for selecting that customer class.] Catalog price is
a price that is included in a catalog, price list, schedule, or other form
that is regularly maintained by the manufacturer or vendor, [as modified by

any discount factors,) is either published or otherwise available for



[

inspection by customers, and states prices at which sales are currently, or
were last, made to a significant number of buyers constituting the general
public. To justify a catalog price exemption for the Government item, the
catalog item must be identical or must be so similar in materiel and design
that any price difference or its absence can be evaluated solely by price
analysis {see FAR 15.805-2). In the latter case, a statement must be
attached identifying the specific differences and explaining, by price
analysis of the differences, how the proposed price is derived from the

* catalog price.

item 8. This period should include the most recent regular monthly,
quarterly, or other [longer] period for which sales data are reasonably
available and should extend back only far enough to provide a total perioed
representative of average sales. You may also attac) sales data for a
prior representative period if for any reason recent sales are abnormal and
the prior period is sufficiently recent (not more than 2 years preceding)
to support the proposed price for the Government item. In the latter case,
you must explain, by price analysis only, how the proposed price is derived
from the catalog sales for the prior period.

Item 9. (a) Include in Category A all {U.S. Governmment] sales of the
catalog item[. This includes sales: (i)) ~ar  directly to the U.S.
Government and its instrumentalities[,} end—@+ (ii] for U.S. Government
use (sales directly to U.S. Government prime contractors, or their subcon-
tractor or suppliers at any tier, for use as an end item, or as part of an
end item, by the U.S. Government) [, and (iii) for Foreign Military Salas

customers. Excluda sales based on adaquate price competition, including



'salos from GSA Multiple Award Schedule contracts which meet applicablae
critaerial.

(b) Include in Category B all sales [to the general public] of the catalog
item made atrietiy at the catalog price, ‘ess [or at established discounts
to the catalog price which can be verified as confoming to the offaror’s
standard discount policy (whether or not published.) enly publisied
(Include sales to the Governmant based on adequate price competition and
sales made from a GSA Multiple MAward Schedule which meet applicable
criteria. Do not includa catalog price sales] (i) to affiliates of the
offerorf,] er (ii)‘[to forauign governments, "(1ii) to contractors and
subcontractors for U.S. Government use, (or (iv) sales already) included in
Category A (Instruction 9(a)).

(c) Include in Category C all sales to the general public that were not
made strietly at the catalog price or [that were not made at established
discounts to the catalog price which can be verified as conforming to the
offeror’s standard discount policy (whather or not publishad) or]l that were
made at special discounts “‘ﬂﬂeﬂm—ﬁtea—noe—pubi-nhed—m—ehﬂae&og
(Do aot include sales (i) to affiliates of the offeror, (ii) to foreign

governmants o:_(i.ti) already included in Category A (Instruction 9(a).]

Item 11. 6n—iine—a7—inaert—infofmntion—en—the—ioweat—pricc—at;uhi:h

[If Category B (catalog) sales are lass than Category C (other than

catalog) sales, on lines 1., 2., and 3. provide three price examplaes at



which Catagory B or C sales of tha offared item were mada during a recant
. representative period in the following manner. Tha pariod selected may ba

shorter than the periocd used to furnish sales information in Hlock 9.]

a. Give—che—lewest—priceGCategory€-sales—of-copparable-quanicisiesr—I£

[Give the three lowest prices of Category B sales made under comparable

quantities, terms and conditions. If three such pricing examples are not

available, then complete the remainder of Block 11 with])

b. The-iowest—price—Coategory—E—asales—of-quantiticsmost—nesriy—the—aquantity

being—offemsd —H—there—vwere—no—saier—of—Categery—Sr—ithen—agive

[The lowest price of Category B salaes for quantities, terms, and conditions

naarest to that being offered. If Item 1l ramains jincomplete, then give]

Q.Wmmwﬁﬂ&em&m%

. [Tha lowest price of Category C sales for quantities, terms, and canditions
nearest to that being offered. If Item 11 remains incomplete, than give)
d. Fhe—lewest-prire—CotegoryB—setes—ef-quantitiesmost—rneariy—tha—qeantisy
peing-offered-
[The lowest price of Category C sales for quantities, temms, and conditions

nearest to that being offered.]

Attach a complete explanation -(-rl—ré—you,—dumg—ehe—pmo&-wedr
offered—special—discounts—not—included-in—the—catalogr—or—{ii—if the price
proposed is not the lowest price at which a sale was made to any customer
during that period for like items[.] end-coemparable—euantities—

Item 12. Market price is a current price, established in the usual and
ordinary course of trade between buyers and sellers free to bargain, that

»



kam be substantiated from sources independent of the manufacturer or
vendor. There must be a sufficient number of commercial buyers so that
their purchases establish an ascertainable current market price for the
item or service. The nature of this market should be described. To |
justify a market-price exemption, the item or service being purchased must
be identical to the commercial item or service or must be so similar in
material and design (for supplies) or in work and facilities (for services)
that any price difference or its absence can be evaluated solely by price
analysis (see FAR 15.805-2). In the latter case, a statement must be
attached identifying the specific differences and explaining, by price
analysis of the differences, how the proposed price is derived from the
market price.

Item 13, Identify the law or regulation establishing the price offered. It
the price is controlled under law by periodic rulings, reviews or similar
actions of a governmental body, attach a copy of the controlling document,

unless it was previously submitted to the contracting office.

Jtem 14. Insert the name, title, and firm of the person authorized by the

Qfferor to sign this form.



APPENDIX B

Senate Bill £.2440

Defense Management Improvement Act



$54261

T‘I‘:l 3.;;':’:." ARY or DErENsE,
ashington, DC, April &, .
Hown. Dap Quavee, C. April 8, 1950
President of the Senale, Warhinglon, DC
Dzan hn. PrestoenT: | have the hooor to
transmil {or the consideration of the Lo

M rgh&
exisistictt fuithet impletiénly the Mdom.

mendsllons of the Packard Corambaslon and
my July 1989 Ropost Lo Whe President on
Delense Menngoment. The leglsizlion 19 en
Iportant clement of the President’s Proe
gram ond nill substantislly strengthen Lhe
Depnrimcnt’'s eblily to use wvalisblz re-
sources elfectively.

Shorily aficr bis Inauguration, 1he Pres)-
denl snnounced his intention Lo lmpiement
ihe Packecd C tsslon r Iatlons,
When he asked me to become Becrelsry of
Dedensz, he made it clear thal the elforl Lo
strengthien end streamline 1he management
of Ihe Dopartment of Preiense wns one of
our (op priocities. Tisls legisiative inlulative
l: : lslgrellicunt slep Jorward ln reazhing thiy

AHRL.

‘The “Delense Manag L Improv 1

i

CONGRESSIONAL RECORD — SENATE April 5, 1990

provemenla in delenac nequlelilon, milltary
and eivilian gerasnncl manegenio, snd the
mansgement of rent property. Enncimcul of
tisks Icglslation will Increese ellizlency minl
effcctiveness of our methilkes and reduce the
slze aril coat of eur defense etruciure. |1 AT}
remnve many legal rond bincks Lhat gurrcad.
Iy Inlitbit sound managoment of the Drpast-
ment. Ennctnsent of (he leglzlation will help
the Department per{nrnn e eruciul netioual
sccurlly misslon and over thoe renlite sub-
slanilal savings for Americn’s laxpayers.

] urpe prompt ensclment af 1lMs irphila-
tan In this session of Congles.

Blncercly, )
Dicit CHENEY.

SectioN-8Y SECTIoN ANALYEIE
TATLE L —MELATART PERSOWREL
. Scc. Yot

Amends 37 V.8.C. ) 308 Lo atlow the Sxcre.
tury of Delense lo lerminaie Seleclive Re-
enitstincut Bonus (EREND paymenls in cases
where & nuinber wha 1 recelving such poy-
menks deca pol eomplete the tenm af enlll.
meat or creses lo periorm n Lhe milltnry
speciglly {or «. ich e bonus a3 nold,

Under current regulstions, an SHP reclpl-
eat %o seporates under hardablp or dg-
pandency reascns vecrives e SRD hairnce
upon scparadion regardless of thne served i
the SHB skl Additlonnlly, persors s ho ere
reclassilicd or reassigned oul of the BRO
skl for rensons beyond thelr conlrak aither
wepneaie and recebve Lhe BEWD balancr or te-
Lrsin and contlnue receiving SRB snnlversa-
Iy prymenta.

This scclion would prevent SRB reciplenta
wha acparsie uncker hordship/depemiency
from tecelhving Uhe unearned portlony af
thelr recilisiment bonus upan separation. It
woukl also Include oiher not lor-chnae re-
classiicatlen such w8 humanitarinn reps:
signment Lo olher dutica, loss ol secrilly
clearance thirough no faull of the member.
InJury. Minces or impalemend not the resnlt
ol the membor's miscapdigt, pregnancy nud
isilure to attain & higher standsid of tech-
nleal gualification required dur efiective per-
formnnce 1o the military sperielly aller pay-
ment of Lhe bonus Thla provision woukl not
suspend wny ERB peymenls from members
rectasstiled a3 m result of gcrvice-direciod
emiployment In anolher specially to meet
Continental Unlled States TCOHUS) and
oversens rotatlon, sen nuid shore rotetion. of
other wnission easential reguirenients, shice
icae poltone wre used exclusively lo mect
ithe moeds of Lhe mililary service and su3-
perdiog Lhe full BIEB contracl would snlatr-
Iy penslize wervice mrinbers and dinduish
the tategrity of Lz BILB program.

See. 102
Repesls 37 U.8.C. §308g} and J08(niic)
by ptoviding the Departinent of De.
= with permancnt authority {o pey bo-
3 under e Enlislment Bonus LED) snd
Ediecyive Meenlistment Donus (SRD) pro-
groma.

Under Lhe preacnt stotules, sutharlty o
pay ED and SNO cxpirea on Beptember 30,
1602. Thia dale colncides with the end of
Hecal yoar 1892 Therelore. Congress musi
provide for contimted anthorily b the fizcal
yene 1093 Defonse Aullarication Act Han
Aulborization Act 18 nol paased by Congress
and shpned by Lhe Preslient prior (o the be-
ctanlug of flacal yeor 1012, the servlees altll
be unobLie 12 Approve Rew contracis lor en-
wtmenl or recalistnent into crittcol ALilla
wnthl suclhs thine ey Lhe new Aulhorization [F4
enacied.

Sec. 107

At pravldes & siatutory foundatizn lor fm-

A ds 10 USC. £52) by adding n nia
sentente 2l Lhe oxl of subscetlon ta), The




April 5, 1920

amendment clarifics the aulhiority of the
Eecreinry of Defense Lo use Lthe increrse In
efiicer strength authorized under 10 US.C.
§118ra I HE) tna amended by secllon 204 of
the LI wlien determining the total numhber
of oflicers aulhorized Lo be on active duty In
an armed force at the end of a fiscal year,
provided that the resulting number in an
armed force does not cxceed the number
otl:ierwice direcled by Congress for that
armed force, by more than one-hall of one
percent,
Sretion 104

Amends 10 U.S C. | 115b to allow Lhe Scc-
relary of Defense to shilt authiorized end
strength and reprogramn funds between
retive and rescrve components of erch of
the Armed Forces so that the Sceretary of
Defense has full use of esuthorized end
firength and corresponding funds for ell
compenents of the Armied Forces when re-
sponding to conlingency operotions or force
restructure. It would allow smeoth transfer
of units from active to reserve componenta
ns part of force restructure and provide the
sbility to work within congrecsionally au.
thorized total force fiscal year end strength
lim!’s Lo conduct contingency operatlons di-
recled by the President.

Seclion 105

Substitutes a new 10 USC. 10620 that
wonld retain ex!sting provistons of section
630 that allow for discharge of regulnr offl-
cers with less than five yenrs active comnils-
sioned service, but adds a new provision,
that would permit the Secretary of the mili-
tary department eoncerned to involuntarily
relense from nctive duty end transfer lo the
Ready Reserve any regular officer with less
than elght years of ective eommissioned
gervice, who has remalning oblinated serv-
fce, whelher thet obligation ts pursuant to
law (10 US C 651 or srrvice reguiations,
Assuming the officer {s ctherwize gualifled,
he or she shall be lendzred a reserve ap-
polutment. Any offlcer who declines Lhe
tenured reserve appolniment will be trans.
ferred Lo Lhe reserve componcent in an rn-
listed status under existing provislons of
law.

Exlsting statule provides no eptlon, shorl
of dizchnrge, for Lhe Secretary concerned Lo
direcl the relcese of a regulor offlicer from
active duty and to then utllize the officer In
Lhe rescrve component for any remaining
grrvice obligatlon The Bccretary mucl ie-
charge a regular olficer er retaln the offlccr
un acthve duty, even theugh the ofllcer’s
ekills may be “excrss” Lo sctlve duly re-
quirements and In short supply In the re-
scrve component.

Bubscction (d) of Lhe revised section 630
rpecifles that this sectlon docs not apply to
olficers scparnted “"for cause™ pursuant to
Chapler 60, nior Lo officers In the grade of
caplaln, or lieutenanl (senlor grade) In the
Novy, who are discharged for fallure of pro-
moltlon under section 832 of Litle 10.

Scction 106

Adds 10 U.E.C. § 3583, 6508 and 8533 50 88
to permit the Secretary of the military de-
partment concerned to authorlze an officer
tetired in n grade below the highest grade
held on sctive duly, pursuant to 10 USC.
§1270(a¥2), to retnin the rank and insignis
of grade of thie highest grade In nhilch the
officer served on mctive duty satlsfactoslly
for a period of sl least 18 months. An offl-
cer who la sllowed to retain Lhe rank and In-
slenla of the higher grade pursuant to the
puthority of this section shall, fo: &1l pur-
poses of law other than compulation of re-
tired pay. be consldered Lo have relired In
t' + higher grade.

i rrent law regulras that officers sclected
i motlen to the grade of licutznant
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colenel or cormander snd above, serve B
full three vears In grade before belng al-
lowrd to retire in that pay grade. Ofllcers
wlio voluntarily retire prior to complellon
of the 1equired time In grade must retire In
the ncvt lower grade. Allowlng an officer to
retire voluntarl!y at the pay scale applicable
to the lower grade, but to retain the inslgnia
of the higher grace and the nonfinsncial
deference accorded the higher grade In pro-
fessionnl assoclations, would serve Lo elimli-
nale any stigma. and encourage additional
retirements without Increasing retirement
coals.
Section 107

Authortzes Involuntary retirements of reg-
ular Navy ollicers designated for limiled
duly (LDO:) who sre serving In the grades
of cornmander nnd captain. Under Lhis gec-
tion. = commander not on & promotion st
for caplain, would be required to retire
upon completion of 35 years of ective noval
service or the second fallure of selection for
piomotion to the grade of captain, wh'chev-
er ccrurred first. A caplaln would be re-
quired to retlre upon completion of 38 yenrs
of ac'ive naval service.

Mandatory retirement of LDO command-
ers nnd captains are now governed by the
same provisions that apply to non-LDO's In
the same grade, 10 U.S.C. § 633 and 634,
‘Those provisions require the retirement of &
cominander who Is not on 8 promotion lat
when the officer completes 28 years of
active commissioned service snd of a captaln
on completlon of 30 yesrs of sclive cominls-
sioned service. In the case of Lhe LDO com-
munity, retaining officers untll those scrvice
points significantly restricts promotion flow
points for more Junlor officers compered to
fMlow polnits under a system Lthat regquired
separation following the second [allure of
sclection for captain or s shorter term ol
gervice.

Section 108

Amends 10 US.C. §611in) to allow Lhe
Becretnry of Delense Lo walve the requlre-
ment In exlsting law Lo convene a selection
board to recommend officers for promotion
to captain or leulenant (senlor grade),
whenever Lthe determination required by 10
U.S.C. | 822 reveals Lhat Lhe number of of-
ficers which should be reccommended Lo
meet projected vocancles In the grade and
corpetitive category, s greater then or
equal Lo, the number of officers eliglble Lo
be consldered by Lhe prospective selection
boord. Officers In Lhe prospeclive zone ol
conslderation would be consldered for pro-
motlon under service reguistiona.

Alo amends 10 U.S.C. § 824(a) to require
that the names of officers approved for pro-
molion under the walver authority of the
Becrelary of Defense (as described above) be
piaced on & promotion list for the competi-
tive cntegory In order of seniorily consist-
cntly with the existing statutory require-
ment lor offlcers recommended for promo-
tion by s selection board convened In me-
cordance with 10 U.B C. § 811(n).

Also amends 10 US.C. | 631 to add the
provision that an officer who is considered
for promotion under the walver authorily
gpecitied In subsection 213(s) of Lhe bill, bt
whose name i3 not placed on the promotien
Nst 13y requited by subsectlon 213(b) of tha
bitl, shiall be consldered Lo have falled of se-
lectien for promotion.

A btenrd Lo select offlcers for promotlon
from lieutenant (lleuleneanl (Junlor grade)
in the Navy) to captain (lleulenant (scnior
grade) in the Navy) Is not eppropriate in
those competitive categorics where con-
strustive service credit Is awarded and Lhe
promotion process is “fully qualified.” Con-
cidcration for promotion to this jJunlor
grade In some calegorles (e.g.. Chaplains) Is
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essentially noncompetitive the., “lully quali-
fled”) and occurs normally wilthin three lo
slx months of entry on actlve duly. Allowing
the Secretary of Defense Lhe option Lo utl-
lize & bonrd {o select offleers for promoiion
to eaptain tleutenant taenlor grade) In Lhe
Navy) would Improve the effectiveness and
efficlency of force management for profes:
sional branch efflcers.
Section 103

Authorizes the expenditure of sppropri-
ated funds to pay the men! and lodging £x-
pensea of members who are directed to
reside al & location other than thelr normal
duty location, but within the limits ol the
duty station. Such duty. performed within
the limiis of the dutly statlon. does not [all
within the provisions of 37 US.C. §404
Code. as the members are not considercd
away from the permanent daly statlon.
Therclore, the expenses mssociated with
such duty are not reimbursable,

The proposal would amenrd 37 US.C. § 403

dding & new subsection (b) that would
sutherize joint travel regulations to permit
an entitlement to travel and transpertation
sllowances under 37 US.C. §404 when or-
dered to perform duty at a location within
the normal limits of the duty station but at
& location ~here the member would be oway
from his or her residence or duty locatlen
for a period of time Lthat would require over-
night accommodations.

Scction 110

Replaces the fixed numerical limits on the
number of personnel In pay grades E-f
through E-f who may be on nctive duly rns
of the end of any fiscal year by substituting
force structure requirements as adjusted
within funding avellabllity In the defenze
eppropriation act or conllnuing reselution
for that fiscal year. Also repenls 10 usc.
§817, which provides the flxed numecrical
limits.

TITLE 11—ACQUISITION
Scetion 201

Amends 10 UB.C. 2306(h) and repeals scc-
tlon 9021 of P.L. 101-165, to eliminale cer-
taln requirements that must te mel before )
entering Into & mulllyear contract. Current |
law requires that multiyear candidates meel '|
certain criteria prior to forwarding them Lo
Congress for approval. Among these eriterin
is & requirement that the mulllyesr achleve
& 10 percent savings over current negotlatad
contracts or over annuel contracts. This te-
gquirement could result In the Department
of Defense missing opportunities to renllze
slgnificant savings simply becauae the arbl- it
trary percentage Lhreshold Is not mel. Bre- |
tion 201 will enabie the Department Lo take
greater advantage of potentlal sevings and
thercby promole grealer program stabllity.

Section 202

Furthers the recommendations of the De-
fense Management Review that the Depasl-
ment of D=fense place grealer reliance on
commercial products and commercial-slyle
procurecment practices. This sectlon muthor-
Izes the head of an agency to use simplificd
commercial-atyle procurcment procedures |
for the acquisition of comme=rcial producta,
These procedures will place greater empha-
als on the use of product descriptions rather
than dctalled specifications. Piocurements
using these proccdures will be further
streamiined by requliing that a product
have achleved commercinl mcceplance In
order to compete as » commercial producl.
However, products that have been supplird
under recenl or current contracls for the
same sgency requirements mey also be con-
sidered Il such products otherwise meet the
criteria that comme:zclal products must
meet and are cvaluated on an equal baals
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with the coramercial producls, These proce-
durcs w1 enalle controcting officers 1o
avaid uslng deialled specifications  snd
having 10 tonduct extenslve source reviews
and product lests end evaluatlons, This sec-
tian wiso will permll aclecling producis on
ithe basis ol ihe greatest Lenefit to Lhe
apency. This section would mieke Inappllca.
ble ¢ Lhe puichiase of commetcial produozts
pravisions of jsw Lhel relate generally 1o
sousce prefercnces snd undaue contracl re.
nufrements if they sre not equally spplica-
ble 1o contzacls to which the United Blales
Governmenl 8 not & party. It is not the
fntenl of Liils sccllon Lo affect or impalr ex-
jsting avihorlles with respect 1o the re-
quired use ol GSA a3 a source of supply.
These are provislons that frequently prohib-
it or discoutage many seders of commerclal
products fromn competing for Government
contracts. Pinally, this scction would estab-
Iish e the Departinent of Defenss & thres
yesr pilcl program si componenis designat-
ed by the Becretary of Defense for the [lilng
of protesls by tnterested pacties ln connee-
tion wilh the scgulsition of comimyrcisl
produ its with on officlal designnted to heer
prolests. During Lhe period of Lhie pilot pra-
gram, Lhls procedure shall be Lthe svle ad-
minhirettve remedy wvalluble 10 loleresled
pertles.
Fection 203

Repeals the cornuncrcial pricing certifice-
tlon requirement iniposed by 10 D.6.C. 3323
{(Public Law $8-523) a1 amended Ly section
928 of the Dofense Acquisition lmprove-
went Acl (Publlc Taw §9-500). Bection 2373
requirea ithe Depariment of Defense (o
oltaln a ccrtification from contraciors thet
the Goverminent Ls recelving the lowest conr-
sercial price for spore and rcpalr pans pra-
citFed using eiher Lhan competitive proce-
dutes The conimerciat pricing certiilcat!on
reruirement 15 not cost-citective and its con-
tinued wse Imposes & burden on Lic procure-
raent process without a beneficial return.

Scction 204

Amends 10 U.S.C. 2305 (bi(4) to suthorize
Lthe Deparument of Defense to evaluite com-
petitive propasels snd sward a8 contract
without discussions to the offeror vliose
proposel represents the greatest benelit lo
the Goverpment baszd upon the evaluntion
tartars st out in Lhe solicliation.

The Competition In Contracting Act per-
mits award of & contract without discusslons
only W, among other requirements, it Is
demonsirated that sward of nn inlilal pro-
posal would resull In the lowest overall cont
12 the Government. Recent OAD ¢asce have
Interpreted this to mean that sward ¢on be
mede wiibhout discussions only to ihe lawesl
pticed acceplable offczor.

In solichallons where an offetor olher
than the low offcror clearly provides Lhe
best lechnlical proposal st & reasopable
price, it Is In the Government’s best Interest
1o sward te thal offeror. A round of discus-
slons will not significantly lmprove the su-
perlor proposal, bul will only sesull In uh-
nocestaty and patentlatly multiple requosts
tor best gnd final offers and additions) casts
o the offerors end Lo the Oovernment.

Scction 205

Amends Uie 10, Undted Stotes Code, and
the Federa) Property and Adwninlsicative
Servizes Act o excmpt small purchases
from cerloln socio-# provish and
amends varlous seclo-cconoinlc statlutes {2
remiove specifie doliar thresholds In [evor of
anguage establishbig a vnkform threzhold
for Lhelr appllcation st the small purchase
threshobd I sectlon 2303 of Ulle 10, Uniicd
SGtates Code or in section J03EH2) of Lhe
Fedetal Property and Admiolsirative Sorv-
lcvs Acl of 1540 lor agencics other than
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those suliject o e 10, The Armed Eerv-
fees Procurement Act of 1947 and the Fedoer-
al Property and Adminlstration Servicecs Act
of 1919 Inli~Hy authorized wmall purchase
proccdnres for pioturements up lo SLODD.
Over Lhe sears, Ehese Acls were minenrled o
talse ihe smaill purchase threshold (o
$2.500, $10.000, and subscquently §35,000.
Threshold sadjustmenis refiected Congress’
recognilion of the knpact of inflation on Sow
doslar value purchases. Also over Lhe years,
Congress enacted leglaintion, generally out-
elde of the mnjor procurement slatutes,
which nonetheless imposed signllicant re-
quirements on government  acquisition.
These siatules were {requently drafted so as
1o have jittie or no application to small pur-
chases setling & “floor” In fenns of contract
dollar value st the extsting statutory "cell-
Ing” dor small purchases. Althouch (he
“eeiling” for amall purchases wap regularly
adjusted to account for the declining pue-
chesing poser of the dolar, the “foors” for
applying other statulory requlremnenta did
not keep pace. Procedures otlging iy intend-
ed to expedile the economlc arquisition of
low dollar value lems and services are now
suhject 1o & s ide array of redatively complex
and costly admilnisteative steps, sollcitation
provislons, and conlract clauszs.
Section 208
Anends section 28 of Lhe Office of Feder-
al Procurernent Policy Act, ws amended by
P.L 100-6% (4L D S.C. 4211, 1o permit deshg-
nalion Iu the Doepsiimant of Defenze of an
olliclal sl an organkzationad level not lower
than en Assistant Becretary of Defenss
within the Office of the Under Secretasy of
Delense Jor Acquisition 1o scrve on and
aticnd meetings of thie Federal Acquisition
Regulalory Councll. By Ilsw, only ihe
DSDMA) may be designated by the Secretary
of Dalense (o serve on the FAR Councll.
This ploces the USDHA)Y In the unrorkadle
position of having to attend pll sessions of
the Pedeeal Acqulsition Regulatovy Council,
Vith Lthe other exiensive responsibilities of
the DSDiAL this may result In DvD not
belng represeniced at a Jarge number of
Ceunczll mectings und could scrve to unrea-
sonably delay the issuance of needed poll-
cles gnd procedures. The othier agenty mem-
bers of the FAR Councll ere not feced with
» similar problem since those agencizs vere
auntharized t3 desiguate ‘thelr Procuremont
Executives or rerve on the Council.
Scetion 207
Amends 10 U.S.C. 2i38 10 require a cost
benellt analysis before wundertaking dual
snurcing for maejor programs and subsye
tems. Currently, scction 2438 asaumes thaet
dual sourcing Iz appropriate for most major
systems and subsysiema and requires de-
talled Justification shen dual sourcing Is
not considered sppropriate. Dusl sourclng
decisions should be miade on a case-by-case
bosls, with detsiled consideroilon of cosi
cnd other f[actors. Any unit cost suvings
(imes the number of units to be procured
campetitively should bz aulliclent to amor-
tlze the cosis associated with dual sourcing.
These ccsts include fucility costs, shorier
production runs, lower production rates. du-
pheallve qualification ¢osts, “educationnl
buys” snd the costs msaoclaled with tech-
nalogy transfer. This amendment recognlzes
the fact thrl Lthe dua) sourcing deciston a n
complex one and that dual sourcing Is not
sulled Lo every major program. The change
reloing & preference for dusl sourcing. but
atlows the Eccrelary of Delcnse more [lexl-
biHty In reaching a declsion on s issue,
Secction (04
Revises the threshold for the mondatory
submisslon of certified cost o pricing deta,
catablished undzr the Trulh in Negotiations
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Act, [rom $100,000 1o £500.000 <10 V.S.C.
23083), Eulanission of certdfled cost and
pricing data b reguired for coniracls, madl-
fications, and subcontencis, over the siated
throshold, except when the price agrecd
uwpon la bascd an: sdequale price petl.
tlog; established catalog or market prices of
coinmercial itema, or, law or regulation. The
curtent threshold should be escalated Lo re-
flect Inflation. In addition. raistng the
theeshold wilt signilicantly reduce ihe pa-
perwork burden on the government snd on
conlractors, and will be consistent with the
thresliold for Cosl Accounting Standards,
ihet was ralved Lo $300.000 in (988,
Section 208
Repeals the exception to 10 USC
9296a{d) Lhat yvequires thst shorl tefm
repadr work (8 monihs oF less) on ships as-
signed Lo Lhe Naval Reserve Force that are
homeporied on the West Coast be competed
without regard o area. This Is an exception
to the general provislons of secllon T280aid)
1at pernilt Menited Rres for competition
pdeguale competition I3 evellable in thal
area. The proposal wauld repenl Lhe excep-
tion to the general provision thereby alford-
ing Lie Boeretary of the Novy the authorily
to permit shorl-term repalrs to be solicited
ohly In e hommeport arem unless Inad-
equate compelitlon exksta, In which case the
sollcipllon would be expanded (o Juclude
the ncx:t adlacent homeport area.
Section 210
Repeals 10 U.S.C. 7313 that requires that
the Sccrelory of Lhe Mavy ensure, prlor 1a
swiard of & project for repair, aberatllon,
oprerhaul, or conversion of & navel vessel fol-
jowing competillon between public and pri-
vare shipyards. Thet Lhe cerlaln criterla
musl be met. The tid of the public silpyard
must Include (a) the full cost to the United
Blatce assocleled wilh future rcilrement
benetits of clvillan employecs of thal ship.
¥ard consisient, with compulaiion methodol-
ogy established by the Office of Manage-
ment and Budgel Clrcular A-7¢ and (b} In s
case n which equal access 10 the Navy
supply sypstemn Is not aliowed to public and
private shiprards, & pro rola share ol the
costs to the Ravy supply sysiem. Coste Ap-
plicable 1o oversight of Lhe conlract by the
appropriate Movy Supervisor of Shipbutld-
tng. Conversion and Popalr must bs added
{0 the bid of any privale shipyard for Lhe
purpose of comparability analysis. The
award ls requirsd Lo be made using the re-
sulls of the compersbiliLy enasiyala. Repcal
of the provision would allow the Havy Lo
follow ihe Intricate methodology worked
out wih Congresa since the Inception of the
public/private compelltion program.
Section 211
Repeals & proviston of the Depsttment of
Defense Appropristions Act, 1990 which
provides Lthat the Department of the Navy
may vae no funds IR the Hscal year 1020 Ap-
propriations Act 1o entet Inlo contracts for
i{he overhaul, repalr or maintenance of any
naval vessel homeported on the Wesl Coast
of the Bnited Biates which Includes charges
for “Interport dilfcrential”™ a3 an evalualion
factor for award, Repeal of the provision
would meke 10 U.S.C1290ai¢) the control-
Hng provision. This scctlon requlres the See-
retary of the Navy, In deteemining Lhe cost
or price of work to be performed In an srea
oulstde the homeport of the vesscl, Lo con-
sider forcsecable coaly of moving the versel
and Wa czew famn the lomeport Lo Lhe out-
side and frow (he outshic ares back Lo the
hotneport of the vesscl alfter complcthn o
Lhe contract,
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Sectien 212

Repeals 10 US C. 2184 whilch resiricts the
acqulsition of “core lugisiics lurctlons™ by
commercial contracts, This provision of lan
Is no longer necessary as adequale proce-
@ires have been developed by the military
services and are In place lo delerming the
applicekility el perfonning depol malinte-
nance luncilons organically or by conlracl

Section 211

Repeols 10 U.S.C. 2405 and 10 U S.C. 29686,
geilaining to the performance ty contrac-
tors ol so.called “comcmcreial sctivities” for
the Governmeont. Seclion 2465 bars the use
ol appropriated lunds Lo acquire fire fight-
iz and securlly gunrd services for mililary
Jusiollalion. Seclion 2468, as recently by sec-
tien 313 of the 1900 Matlons! Defense Au-
thorizatlon Act, bars the Army snd Alr
Force Iruin compeling depal malntenance
tashs arnong Government acthities and pri-
vale vontractors,

Section 214

Crenles an exceplion to the prohilbitlon In
1 U5 C 232He)N MM} regarding payment of
Lhe cosly of severance pay puld to forelgn
tatiunals employed by Goverienent senlce
contractors outside the United Stztes. Cur-
rently such cosis are unallowable to the
extent Lhat they “exceed the amount in the
Industry Involved under Lhe customary or
prevalling practiee flor firms In thal Indus-
try performing simllar services In Lhe
Uniled Biates ., . "

The propescd exceplion Ia the nature cl a
priovisc atl the end of Lhe sobparagraph
would make severance pay pald In orders to
comp ¥y with locs! host natlon luws govein-
Iug sach payments sllowable notvithstand-
Ing that such paymcnts 2¢ oul of lMne =ith
t:= coragensation practlce of comparable
United Stlotes firms

Subscctlon (b) of secticn 214 would moke
tlenr Lhat Lhe proviso added by Lthis amend-
ment applies not only Lo contracls entered
into afier the date of Lthe legislation’s enact-
ment, but elso o controcts enlered Inlo
pricr Lo the date ol enactment, provided In
all events that the costs were Incurred by
Lhe contractor after Lhe date of enactment.

Section 215

Aiaends 10 U.S.C. 2208()1) to sutl:orize ar-
senols and other Army Industilal acth ltles
to scll supplies, services, or woik outslde the
D=partment of Defense H Llie erticles Lo be
sold pwey be Incorporated Into ltems to ke
sold or used In a conlract with, or for the
purposvs of soliciting s contract with »
Iilendly forelgn government, or will be used
In commercial expendable launch vehleles,

Section 216

Authorlzes the military departments and
Lthe defense agencies Lo require contractors
to print techinical data ratlicr than requir-
Ing them to dellver the dalas as directed by
the Governmenl Printing Ollice for print-
Ing. This will reduce Lthe cost of dcliense
precurement ol technical dale, Improve de-
fense data managemenl precedures, and
reimove one barrler (o the use of cominercial
products by the Department of Defense

Section 217

Auds a new sccllon 2332 1o Litle ), Unlted
Stated Code. Bubsection () would suthorize
the Becrelary of Defense to conduct a pllot
program for up lo six mejor delenxe pro-
grams In order Lo test mcthods lo lncrease
the elfeclivencss and efliclency ol the nc-
quisition process. This section would wiso
permit the Scerclary to walve for purpascs
of the pllot program any provision of law or
regulations that he is not otherwise entilied
lo walve, that Is nol cgqually applicsble to
ccnlracts to which the Unlicd Stales gov-
crnment is not & party and that:
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(1) prescribes precedures for tlie prozure.
ment of supplies er seivices:

(2) prescriors prelerences to ke glen lo
sunurces or Andaies paitleuiar sources;

(3) prenribes requir 13 to be imposed
on coutractors that relate to the contrac:
tor s peofoninance of the contract, or that

{4) pruseribe requdrements governing cost
ellowablllty, ccst accouniing, er auditing,
cxcept fur provisions Intended to assure 1
nancial integrity lor the conduct ol gorern-
ment progras. "Assuring financizl Integri-
15" intolves the determinatlon that the gov-
ernment use of funds s accarately Identd-
fled and 1eported.

Subsectlon (a) slso would permlit the Sec-
1ciary Lo wahve any provision of law or resu-
latlon thal ke is not otherwise authotized to
weive that prescribes requirements for the
management, testing, evaluation of, or re-
porting en, a program.

Sutsection (b) would perinll the Secretary
to desizrate up to st major defense acqulsl-
tion programs, 83 defined In 10 V.5 C. 2430,
for participalicn in the pliot program.

Subsection (c) would require the Secre-
tary to promulgale regulaticns to imple-
ment Lhe plict program within 270 dava
afler the date of enaciment of this laa.

Bubscetion (d) would require the Secre-
tary of Defense Lo provide the Congress
rotice of his tntentlon to designate a inajcr
defense acquisition pregram for inclusion in
the pllot prograimn.

Scction 218

Amends the Act of March 3. 1531 (the
Deavis Bacon Act) 1o raize the threshold lor
application of the statute to contracts-in an
amount of $250.000 This will ¢ncourage
greater particlpaticn by small and minority
buslucsses and =il reduce the administra-
tive burden cu &gencles. This sectlon would
elso pernit greater use of entry. and traln-
Ing-level “helpers” by recognlzing a seml-
skilied helper classificalion; requlic sepa-
rale wege surveys Lo be conducled for rural
and urban areas; prohibit splliting up large
contracls to avold the threshold; move re-
sponstbiity for debarment of finns or per.
sons viglaling Davis Bacon from the Comp-
trollier General to the Department of Labor.
Finally, this zectlon would sigrificantly
reduce the paperwork burden by reducing
from weekly to quarterly the required sub-
inlsslon of detalled payroll records to the
government—at & mini . three submls-
slons would be required, st the buginning,
midpoint, and couctucion ©f the contract
perlod.

TITLE 111—CIVILIAN PERSONNEL
Section 301
Repeals 8 U.S.C. 3326 which gcenerally pre-
vented employment of retlred military
members within 180 days of Lhelr retire-
ment, The 180 day walting period for retired
military merabers often discourages well
qualified end highly trained candidates
from compeling for clvilian positions In the
Department of Delense. Ellminztion of the
walling period wlil enable DoD to better
compete with the private sector for appll-
cants with critical skills.
Section 302
Amends 3 U.SC. 4301(D) to exclude from
system coverage temporarics serving on less
than 1 year appointments within the De-
partment of Delfense except upon pay
change or reemployment. Temporary ap-
pointments do not warrant the expenditure
of thne snd resourccs regulred by the per-
formance sppralsal process. Buch toverage
overloads administrative systems, drainas
manpower and lncreases paperwork.
Section 303
Amends 8 US.C. 5724a to provide house-
hunting trips to Hawail and Alaska. This
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will fagitiiate recrultment by providing the
same relcention Lenefits to employeee rans-
feiring to Alaska and Fawall as 1o other
states. '

Sectlon 304

Amends 5 D.8.C. 5742 to Include einpluy
ers of family members assigned In Alaka or
Hazall and employces who have slgned
mandatery mobiilly agreements ay a conudi:
tien of empleynient among those for whuin
tranaporiation of remuins, deprndents and
effccia sre authorized. Enactinent en this
chonge will renove a delcrrent Lo recruit.
ment for pesitlons In Alaska, Hawall or
under mandatory mohllity pgreements,

Sertlon 3035

Amends 5 US.C. 5024 to Include the Tie-
public of Panamia as & post of assignment
lor which seporale maiitenance allcaance
may be guthorized. Ths will kelp avold hin-
posltlon of unacceptable economic burdens
on current and future employces who would
otherwise be rcguired to eslablish znd’or
malutaln a secund residence al Lhelr own ex-
gense shere family members may not ace
company the emplovee Lo Pannma or nnest
be evacuated atl Lthe dircction of the Govern-
ment.

Sectlon 306

Amen:ts 5 USC. 6912 by providing that
the $10 aximum alloaance will nol apply
within DoD and by suthoerizing the Becre-
tary of Dclense to adjuzl the remnle work-
site allonance (o mlleviate delerrents to
hirlng and retalning employces. This =il fa-
cliltate hirlng and retalning employees end
will Incrense an sllowance scl mlmoslt 20
yeors ago. The currcal rate Is Insdegunte to
cover the expenscs. hardships, and lncon-
venlences miscclated wilh assigninents on
isolated Islands or sitcs In desetts or other
arens remote from civilization.

Scetlon 307

Flepeals 10 US.C. 115032 which pro-
vldes that Conpress shall suthorize clsllian
personnel end strength for each componcrt
of the Department of Delense. These work
force foors and ccilings restrict the sulhor-
Ity of the Becrelary of Defense and the
Scrvice Secrelaries, and Uhelr abllity lo ef-
fecilvely manage the Department’'s re-
eources consistent with changing mlssions
and oternll personnel reguirements,

Scetion 308

Amends 10 U.B.C. 120, These work force
floors and cellings restrict the anthority of
the SBecretary of Delense and the Scrvice
Becrelarles, and thelr abllity to effectively
manage the Department’s resources conslst-
ent with changing misslons and overall per-
sonnel requirements.

Bubsection (a) of amended secticn 129 de-
letes the requirement to manage the civillan
personnel of the Department of Delente on
the basis of sulhorized end etrength and
provides that the management of such per-
sonne) shall nol be subjecl Lo any stalulory
end strength, woirk year floor or minlmum
stalfing level. ¢

Subsection (b) of amended section 129 du-
leles the prohibition asainst mititary sccre-
tary contret of the number of or funds avall-
able for indlrcctiy funded employees of the
Depariment of Defenze.

Bubseciion (c) of amendcd section 129
reenacts existing subscction (ckl) As

ded. sub fon (c) no longer Includcs
in the definition of “indirectly funded” em-
ployves those “whose salary and bonelits
are funded from sources other Lhan appro-
priated lunds.”
Seclion 3038

Repeals 10 US.C. 104, 30l4dxl),
GOL404 1M 1) and BOR4UIX 1) which enacled nuo-
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werical fimlis on the numbers of porsonn:d
wrslpned or dotalled te managrmenl lieed-
quariers acivilies, management hoadquae-
e support aciiviies or (o Departmcnl
hendounr ters slafl These work {oree DNinors T ,
and cellings restrict the sulhority of the
Secrelary of Delfsnte an- the Eenvlee Score-
tandes, and dhicie anilly effcethels to
manage Lhe Departinent’s resourecs convist-
ent with ehenginig eileslons and overa!t per-
sonnzl pequirements.

Section 119
Amends the Demanstration Citles Fetro.
rolitan Develogment Act of 19990, As amend.
rd, 412 US C. 3374, 1o apply to noheppto-
priated hund enplos een knd Lo provide em-
ployecs serving ov wilhr Mot ment <
oehis the same lhomeormery asslctance
benetlls tlinl they would have reeelved had
ihey remained will the CON0S-bared orga-
nizatlon wvicrgolng closure or teduction.
Curreatly employees serving on oversens
tours, accompanicd by thelr dependents,
end employeey serving ovessens 13 months
or more slter announcement of the eleswe
ar reduction In WUelr CONUS argankietion
k are not corvered by the homeonncers assisi-
. rive program. This I3 extremely @lsrupthe
, to Individuals oversces and might duler
horieos ners from aecepling overseas el
| racnts If there I3 the potential that thzlr
1' CNHVS orgnndzation might undeipo clusire
or treduction nhite they are overseas,

i TITLE IV —AEAL PACPEATY
Seetlon 40t

© Amends sectlons 204 of the Federal Prop-
\ erty and Administirative Serslves Act of 1099
f

e
- ————

—

m—— L

40 UB.C. 455) {o perlt A Depacteisnt of

Dxelense to 1eelve hindl of Lhe revenvca gen- i

rrnded by the gale of execss ronl propesty |

nnder 1he enntrol of L Dzparient. Ut der

. U o proposal the Acdmbnistiator srowvld de !

it Wetl of the net prozceeds into & =pecil -
; azeount f Lhe Department of “Yelense In
! the man er and to the extent provided In
an appropeiation acl. Currently, sestion 294
\ regquices that these revenpusc be dvposited
: Into 1he Trensury as miseclianesz ceeriy,
I Factlon 204, vy maended, would poovide o
| srong ncentive for menaxerg of ren prop-
i ety vader e control ¢f the Drpartment of

A mard w— w— .

Pelense Lo exurine the Iong leim rogydes- )
niznts for lznd and deteanine IF cefialn peet-
. euls mre nessstary for Lhe netlan's mHiiorg
' flraiend o conld be drcinred erces? [ar sale,
. Secten 462
Lorends 10 UR.C 2767 Lo pronlt e o
retrry of momilHacy departeacnt 10 retaln
hedl of the uet proceeds recclved as eont lor
Ireses of property uncler the control of the
oiprtnient. Under t2 propossl. the wu.
l Wity of the Secretzrs concernzd to reisin
or to exond rucihh proceeds would he exer.
cirrd Lt st monnor and Lo the extent pro-
vided In an spproprintion act. Carrently,
seclion DegT eegulees that his money Le d2-
posited o the Trecsury r2 milseeliancovs
rezelpds, exsent for rent recelied urd o
Jesxe for merleullurn] or grasing purpssecs,
Eection 2037, as amended, would encounsre
insteliathyn coinnanders aad  oller ezl
wopcily mzaneers Tilhin & mifliey d-pict-
weitt de cxpine thelr Immedirte Inngd use
foesuinementy with 8 slew to Incrcasing the
v ol leasss where dremed rroraprinte o

 ——————
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COMPACT’S
DRAFT STANDARD FORM
GOVERNMENT CONTRACT FOR
COMMERCIAL PRODUCTS



SOLICITATION, OFFER AND AWARD Page of
1 CONTRACT NO 2 SOLICITATION NO. |3, TYPE OF SOUCITA- |4 DATE ISSUED 5. REQLISITION PUA.
TION CHASE NO.
SEALED BID (FB)
NEGOTIWATED (RFP)
61 Y oot | b7 ADDRESS OFFER TO {if other than lie
Ty it otnarnan ttom 6)

1735 New York Avenue, N.W., Suite 57%)
Washington, D.C. 21006

NOTE, in seated big sclicitanions "oHer and “olteiss’ mean “bid” and “pbidder
SOLICITATION

8. Sealed oflecs in criginal and ____ copies lof furnishing the suppliss or 3srvices in the Schadule will be teceived at the place
specitisd in Kem B, or it handcarried, in the depositery localed in
untit _______local ime
CAUTION - LATE Submissions, Modifications, and Withdrawais See Section L, Provision No. 52.214-7 or 52.215-10. All otters
ars subject 10 all 19tma and conditions contained in this olicitation.
9 FORINFORMATION [A NAME B. TELEPHONE HO. {inciude ares coas) (ND

CALL: William A, Shook COLLECT CALLS) (202) 628-1711)

QFFER {Must be fully completed by olteror}

0. In compliance wilh the above, the undersignad agrees, it thiv oHer is accepted within calendar days (60 calendar
days uniess & difterent pediod is inserted by the ofleror) from the dets for receipt of olfers specilied above, to furnish any ot alt
items upon which prices are oHersd a1 ihe price 38t 0pROIle sach item, delivered st the designated poini(s) within the time
spacifiod in the schedule. .

11, DISCQUNT FOR 10 CALENDAR DAY S 20 CALENDAR DAYS 30 CALENDAR DAYS CALENDAR DAYS
PROMPT PAYMENT % % % %
12. ACKNOWLEDG- AMENDMENT NO. DATE AMENDMENT NO. DATE

MENT OF AMEND-

MENTS (The offerar

acknowladges teceipt
of amendmaenis 1o the
SOLICITATION tor
offeracs and related
decumants numbaeed

and dated
13A, NAME AND AD- cooe | | R ly4 NAME AND TITLE OF PERSON AUTHORIZED
DRESS OF OFFEROR TO SKEN OFFER (typs of print)
138. TELEPHONE NO. (Include ares cods) 130, CHECK I REMIT. [15. SIGNATURE 8. OFFER DATE
- VANCE ADORESS IS
OIFFERENT FROM
ADORESS M T
P
soneoons. 1
AWARD (To bs completed by Govemment)

17. ACCEPTED AS TO ITEMS NUMBERED 18, AMOUNT 19. ACCOUNTING AND APPROPRIATION

20. AUTHORITY FOR USING OTHER THAN FULL [21. SUBMIT IWVOICES TO ADDRESS SHOWN IN  {ITEM
AND OPEN COMPETITION: {4 coples uniess otherwise specified)

B 10 U.5.C. 2304(c) ( §
41 U.5.C 283{c} ( ]

22 ADMINISTERED 8Y (H other than Kem 6) oot | 123 PAYMENTMWLLBEMADERY PP L
24, NAME OF CONTRACTING OFFICER (Typs of |25, UNITED STATES OF AMERICA 26, AWARD DATE
print}

{Signature of Contracting Oticers)

Standard Form *3.C



SECTION B — SCHEDULE OF SUPPLIES

ITEM NO.

PRODUCT
DESCAIP-
THON

PRODUCT
NUMBER
and/or
NATIONAL
STOCK
NUMBER

OPTIONS

QUANTITY

UNIT PRICE

OISCOUNT
%

EXTENDED
AMOUNT




SECTION C - PRODUCT DESCRIPTION/SPECIFICATION

C.1. Functional Specifications

C.2. Performance Specifications

SECTION D - PACKAGING AND MARKING

D.1. Al products shall be packaged according to standard commercial practices in order
to insure safe arrival at delivery destination,

D.2. All external product packaging shall be marked according to standard commercial
practices. The following special external markings shall be added:

SECTION E - INSPECTION AND ACCEPTANCE

E.1. Inspection and acceptance will be performed at place and time of delivery.




SECTION F - DELIVERIES

F.1. Delivery terms:
FOB Origin
FOB Destination

F.2. Required Delivery Date(s):
lterm No. ___ on or before

(date)
item No. ___ on or before

(date)
ltem No. ___on or before

(date)

F.3. Desired Dslivery Date(s):

Item No. ___ on or before

(date)
ltem No. ___ on or before

(date)
item No. ___ on or before

(date)

SECTION G - CONTRACT ADMINISTRATION DATA

G.1.The following information is for informational purposes only and is to be completed
by the contracting agency.

SECTION H - SPECIAL CONTRACT REQUIREMENTS

H.1. Thisis a contract for commercial products. No requirements other than those found

slsewhere in this contract wili apply uniess approved at a level above the contracting
officer.




SECTION | - GENERAL TERMS AND CONDITIONS

Federal Acquisition Regulation (FAR) Applicability

I.1.

Solicitation, evaluation and award shali be made in accordance with FAR Part 14 or

15, as applicable.

Uniform Commercial Code

1.2.  Unstated terms and conditions will be governed by the applicable portions of the
Uniform Commercial Code.

Change Orders

1.3.  If the government issues a change order causing a delivery delay or cancels an

order less than sixty (60) days prior to scheduled shipment, the government shalt
pay a five percent (5%) charge based upon the contract price of the product. A
government extension of delivery dates more than six (6) months beyond the
original delivery date shall subject the government to an increase in product price
equal to the percentage change in published catalog prices.

Patent and Copyright indemnity

1.4.

The offeror shall, except as otherwise provided below, defend or settle any claim
made or any suit or proceeding brought against the government so far as it is based
on an allegation that any product furnished hereunder infringes a patent or copyright
of the country in which the government takes delivery of said product, if notified
promptly in writing and given information, assistance and the sole authority to
defend or settle same atthe offeror's expenss, and the offeror shall pay all damages
and costs finally awarded therein against the government. In case said product is
in such suit held to infringe and the use of said product is enjoined, or in the case
of a settlement as referred to above, the offeror shall have the option, at its own
expense, to procure for the government the right to continue using said product:
or replace same with a non-infringing product; or modify same so it becomes
non-infringing; or refund the depreciated value of said product and accept return
of same. The offeror shall have no liability for any infringement of patents,
copyrights, trademarks or other intellectual property rights resulting from com-
pliance with the government’s designs, specifications, or instructions; from
modification of said product; from use of said product other than as specified in
relevant publications of the offeror or from use of said product with products not
supplied by the offeror.




Technical Data 'Rights

1.5

Unless otherwise agreed, the Government shali have only limited rights in technical
data specified tor delivery under this contract pertaining to items, components,
processes or computer software developed exclusively at private expense.

The term “technical data®, as used in this clause, means recorded information,
regardless of tha form or method of the recording of a scientific or technicat nature.

The term “limited rights”, as used in this clause, means rights to use, duplicate, or
disciose technical data, in whole or in part, by or for the government, with the
express limitation that such technical data shall not, without the written permission
of the party asserting limited rights, be: released or disclosed outside the govern-
ment; used by the government for manufacture; or used by a party other than the
government except that the government may reiease or disclose technical data to
persons outside the government, or permit the use of technical data by such
persons, if--

Such release, disclosure or use--

(1) |s necessary for emergency repair and overhaul; or

(2) Is areleass or disclosure of technical data (other than detailed
manufacturing or process data) to, or use of such data by, a
foreign government that is in the interest of the government and
is required for evatuational or informational purposes;

Such release, disclosure, or use is made subject to a prohibition that the
person to whom the data is released or disclosed may not further release,
disclose, or use such data; and the contracior or subcontractor asserting
the restriction is notified of such release, disclosure or use.

Computer Software Rights

{.6.

The government shall have restricted rights in the commercial computer software
and related docurnentation delivered under this contract.

When acquired by the government, commercial computer software and related
documentation shall be subject to the following:

(1) Title to and ownership of the software and documentation shall
remain with the contractor.

(2) Use of the software and documentation shall be limited to the
tacility for which it is acquired.




(3) The government shall not provide or otherwise make available
the software or documentation, or any portion thereof, in any
form, to any third party without the prior written approval of the
contractor. Third parties do not include prime contractors,
subcontractors and agents of the government who have the
government’s permission 1o use the restricted rights software
and documentation at the tacility, and who have agree to use
the licensed software and documentation only in accordance
with these restrictions.

(4) The government shall have the right to use the commercial
computer software and documentation with the computer for
which it is acquired at any other facility to which that computer
may be transferred; to use the computer software and
documentation with a backup computer when the primary com-
puter is inoperative; 1o copy computer programs for safekeep-
ing (archives) or backup purposes; and to modify the software
and documentation or combine it with other software, provided

that the unmodified portions shall remain subject to these
restrictions.

Warranty

1.7.  The offerors standard commercial warranty for the product(s) being sold is hereby
incorporated by reference.

FAR Clauses Incorporated By Reference

I.8.  This contract incorporates the following clauses by reference, with the same force

and effect as if they were given in full text. Upon request, the Contracting Officer
will make their full text availatile.

-2 - - L

52.203.1 — Officials Mot to Benefit
52.203.3 — Gratuities
52.203.5 —~ Contingent Fees

52.203.6, As modifiad — Restriction on Subcontractor Sales to

the Government [Paragraph ¢ which requires flowdown is
sliminated.

52.203-7, As modified ~ Anti-Kickback Procedures [Paragraph (c}{5)
which requires flowdown is eliminated. 52.203.7002 — Statutory
Compensation Prohibitions and Reporting Requirements Relating
o Certain Former Department of Defense (DOD) Empioyees

7




52.207.4
52.210.5

52.210.6

§2.210.7

52.215.1

52.219.8

52.219.9

52.219.13
52.220.1
52.220.3

52.220.4

52.222.20
52.222.21
52.222.22
52.222.25
52.222.26

52.222.35

52.222.36

— Economic Purchase Quantity--Supplies
— New Material

— Listing of Used or Reconditioned Material, Residual Inventory
and Former Government Surplus Property

— Used or Reconditioned Material, Residual Inventory, and Former
Governmant Surplus Property

— Examination of Records by Comptroller General

— Utilization of Small Business Concerns and Small
Disadvantaged Business Concerns

— Smali Business and Small Disadvantaged Business
Subcontracting Plan

— Utilization of Women-Owned Small Businesses
— Preference for Labor Surplus Area Concerns
- Utilization of Labor Surplus Area Concserns

— Labor Surplus Area Subcontracting Program (Contracts
over $500,000)

— Walsh-Healey Public Contracts Act

- Certification of Nonsegregated Facilities

— Previous Contracts and Compliance Reports
- Affirmative Action Compliance

— Equal Opportunity

- Affirmative Action for Special Disabled and Vietnam
Era Veterans

- Affirmative Action for Handicapped Workers




52.222.37 — Employment Reports on Special Disabled Veterans
and Veterans of the Vietnam Era

52.223.2 — Clean Air and Water
52.225.3 — Buy American Act--Supplies [Civilian Agencies]
52.225.8 — Buy American Act--Trade Agreements Act--Balance of

Payments Program Certificate [Civilian Agencies)

52.225.9 — Buy American Act--Trade Agresments Act--Balance of
Payments Program [Civilian Agencies)

§2.225.7000 — Buy American-Balance of Payments Program Certificate
[Defense Agencies)

§2.225.7001 — Buy American Act and the Balance of Payments Program
[Defense Agencies)

52.225,7005 - Buy American Act--Trade Agreements Act--Balance ot
Payments Program Certificate [Defenss Agencies)

52.225.7006 — Buy American Act, Trade Agreements Act, and the Balance of
Payments Program [Defense Agencies)

52.228.3 — Federal, State, and Local Taxes
52.232.1 — Payments
52.232.17 — Interest

52.232.23 — Assignment of Claims

5§2.232.25 -~ Prompt Payment

52.233.3 — Protest Alter Award
52.243.1 — Changes--Fixed-Price
52.246.1 — Contractor Inspection Requirements

52.246.16  — Responsibility for Supplies
52.246.23  — Limitation cf Liability

52.249.8 — Default (Fixed-Price Supply and Service)

é




SECTION J - LIST OF ATTACHMENTS

J.1.  This contract contains the tollowing attachments:
SECTION K - REPRESENTATIONS AND CERTIFICATIONS
K.1. The following representations and certifications must be complsted by the ofteror.

52.219.1 — Small Business Concern Representation

The offeror represents and certifies as part of its offer thatit __is, __ is not a small
business concern and that __ all, __ not all end items to be furnished will be
manufactured or produced by a small business concern in the United States, its
territories or possessions, Puerto Rico, or the Trust Territory of the Pacific Islands.
*Small business concerns,” as used in this provision, means a concern, including
affiliates, that is independently owned and operated, not dominant in the field of
operation in which it is bidding 01 Goverr.ment contracts, and qualified as a small
business under the size standards in this solicitation.

52.219.2 — Small Disadvantaged Business Concern Representation

(a) Representation. The offeror represents thatit _ is, _ isnota
small disadvantaged business concern.

(b) Definitions.

*Asian-indian American," as used in this provision, means a United States citizen
whose origins are in India, Pakistan, or Bangladesh.

*Asian-Pacific American," as used in this provision, means a United States citizen
whose origins are in Japan, China, the Philippines, Vietnam, Korea, Samoa, Guam,
the U.S. Trust Territory of the Pacific Islands, the Northern Mariana Istands, Laos,
Cambodia, or Taiwan,

“Native Americans,” as used in this provision, means American Indians, Eskimos,
Aleuts, and native Hawaiians.

*Small business concern,” as used in this provision, means a concern, including its
affiliates, that is independently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and qualified as a small
business under the criteria and size standards in 13 CFR 121,

10




*Small disadvantaged business concern,* as used in this provision, means a small
business concern that (1) is at least 51 percent owned by one or more individuais
who aré both socially and economically disadvantaged, or a publicly owned
business having at least 51 percent of its stock owned by one or more socially and
economically disadvantaged individuals and (2) has its management and daily
business controlled by one or more such individuals.

(¢) Quaified groups. The offeror shall presume that socially and
economically disadvantaged individuals include Bilack
Americans, Hispanic Americans, Native Americans, Asian-
Pacific Americans, Asian-ingian Americans, and other in-
dividuals found 1o be qualified by the SBA under 13 CFR 124.1.

52.219.3 — Women-Owned Small Business Representation

(a) Representation. The offeror represents thatit _ is, __isnota
women-owned small business concern.

(b) Definitions.

“Small business concern,” as used in this provision, means a concern, including its
affiliates, that is independently owned and operated, not dominate in the field of
operation in which it is bidding on Government contracts, and qualified as a small
business under the criteria and size standards in 13 CFR 121.

“Women-owned," as used in this provision, means a small business that is at ieast
51 percent owned by a wornan or women who are U.S. citizens and who also conirol
and operate the business.

5222219 - Walsh-Healey Public Contracts Act Representation

The offeror represents as a part of this offer that the offeroris __ oris not __ a regular
dealer in, oris __ or is not _ a manufacturer of, the supplies offered.

52.223.1 — Clean Air and Water Certification
The Offeror certifies that--
(a) Any facility to be used in the performance of this proposed

contract is __, is not __ listed on the Environmental Protection
Agency List of Violating Facilities;
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{b) The Offeror will immediately notify the Contracting Officer,
before award, of the receipt of any communication from the
Administrator, or a designee, of the Environmental Protection
Agency, indicating that any facility that the Offeror proposes to
use for the performance of the contract is under consideration
to be listed on the EPA List of Violating Facilities; and

(¢) The Offeror wiil include a certification substantially the same as

this certification, including this paragraph (c), in every nonex-

empt subcontract.
52.225.1 -~ Buy American Certificate [Civilian Agencies]
The ofteror certifies that each end product, except those listed below, is a domestic
end product (as defined in the clause entitled "Buy American Act--Supplies"), and
that components of unknown origin are considered to have been mined, produced,
or manufactured outside the United States.

Excluded End Products : Country of Origin

ooooooooooooooooooooooooooooooooooooooooooo

(List as necessary)
Offerors may obtain from the contracting officer lists of articles, materials, and

supplies excepted from the Buy American Act (listed at 25.108 of the Federal
Acquisition Regulation).

SECTION L - EVALUATION FACTORS FOR AWARD

L.1.

G.2.
G3.
G.4.

Award shall be made to the offer representing the lowest evaluated cost to the
government based on initial product price and other evaluated quality costs.

Options shall___ shall not___ be evaluated.
Discounts for prompt payment shall not be evaluated.

Quality cost factors to be evaluated and their relative weight are:
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